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The National Association of Worker®
Compensation Judciary ‘seemesos

New NAWCJ President an
Officers Installed

By Hon.Jennifer Hopens

Judges John dzzara and Ellen Lorenzen of Florida and Judge David B. Torrey of Pennsylvania, t
second, and third presidents of NAWCJ, respectively. Judge Lazzara, the George Washingto
organization and the inaugural recipient of our award for leadershep service,
exemplifies the ideals of NAWCJ, particularly in his vigorous dedication to our miss
of providing judicial education and e
system. Judge Lorenzen has shown tremendous devotion to NAW@éntiyli and
gracefully putting forth considerable time and effort to promote the growth ¢
continued success of our organization. Judge Torrey, a nationally recognized expe X
workersod compensation adjudicatorgrikel Cmpmpas®
compensation at the University of Pittsburgh School of Law, has contributed w
NAWCJb6s success in many ways, whet her throug
wor ker sd ¢ o mpex&yerumano other publicatiores, tdhs encour agement
i nvol vement i n coordinating educational effor
International Association of Industrial Accident Boards and Commissions (IAIABC).

Continued, Page.
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The Presi denmPages. Page, f

| thank all of my predecessors for their exemplary leadershi
fostering a strong foundation for the development of NAWCJ
for its continued success in the future. Additionally, | ¢
privileged to work with an outstanding group of ofis for the
20162018 termi Immediate Past President Alvey, Preside
Elect Jim Szablewicz of Virginia, Treasurer Bob Cohen
Florida, and Secretary Bruce Moore of Kansas. | also wan
express appreciation to our fantastic Board of Directodsidge
Torrey, Judes Lazzara, Lorenzen, ahdngham of Florida, and
Judges R. Karl Aumann of Maryland, T. Scott Beck of Soi
Carolina, Melodie Belcher and Frank McKay of Georgia, LUA
Haley of Arizona, Sheral Kellar of Louisiana, Deneise Turner L
of Mississppi, Kenneth Switzer of Tennessee, and Jane F
Williams of Kentuckyi for their contributions and service t
NAWCJ.

The yearhas flownby. We now approach the autumn of tt
year, and summer is gradually falling into memory. On that n
the highlightof the NAWCJ summer seasorthe Annual Judicial
Collegei took place from August 22 through August 24, 2016,
part of the annualeducationalc onf er enc e of
Compensation Institut@/NVCI) held at the World Center Marriot
in Orlando, Floridal have beemrivileged to attend every Colleg
since the first one in 2009 learn something newnd enriching
every time | attendthat | can apply to my work, and th
opportunity to meet adjudicators from different jurisdictio
around the country is eiimg and valuableWe were pleased tc
welcome attendees from 25 states and the District of Columb
the College this year. The curriculuieatured a diverse group ¢
distinguished speakers anduched on a range of subject
including presentations oavidence, writing, ethics, as well a
medical topics Additionally, the College featured track of
presentations geared specifically for new judgesCollege
participants also had the option of attending tHe Anual
Nati onal
Association of Wor ker s o Cc
conjunction with WCI. The roundtable was moderated by Ju
Bel cher and featured worker
Alabama, Arizona, Colorado, Florida, Georgia, Kansas, Kegfu
Louisiana, Maine, Maryland, Minnesota, Mississippi, Missot
Nebraska, New Mexico, North Carolina, Oklahoma, Pennsylva
Rhode Island, South Carolina, Tennessee, Texas, Virg
Washington, and Wisconsin.

No educational program would be succebksgfthout substantial
planning in advance. bBhy thanks to our NAWCJ curriculun
committee membergudges Lazzara, Moore, Switz&ellar, and
Szablewicz for all of their tireless work behind the scenes
putting together an instructive, engaging, and wr@ale program

et again.
y 9 Continued, Pag8
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Hon. Jim Szablewicz
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Pr e s is Bage froth Page 2

| also want to spotlight the chair, Judge Williams, and members (Judges Lazzara, Neal Pitts, a
Humphries of Florida, Judge Moore, and Judges Wes Marshall of Virginia and Bob Swishertuwfkie of

our conference committee for their work in providing important onsite assistance at the College. A speflj

of appreciation to Judge Moore for all of his excellent work as AV judge at the College in setting up na
and presentations drin keeping time.

Thanksalsoto all of ourattendeesvho volunteeredas judgesn Orlando at the annual E. Earle Zeh
National Moot Court Competition, of which NAWCJ is a sponsor. Congratulations to the winning tea
Mississippi College School dfaw and its own Jessica Pulliawho took homeNAWCJ 6 s Bes't
Advocate Award.

While the College is over for 2016, n ot her educati onal opportunit
lies on the horizonOn September 26, 201BIAWCJ will be @gponsoring a judicial program with IAIAB@t

t he | ALO&RBaBniia meetingwhich will take placdn Portland, Maine. For more information, pled

visit www.iaiabc.org/conventian

As a call to service (and in the spirit of the upcoming NFL seasafigrd the following from the legenda
and eminently quotable Green Bay Packers coach Vince Lombéardie achievements of an organization
the results of the c¢omlfiyouamr interéstedin becomihg no@ ;mvolved v
NAWCJ,please consider serving on one of our nine committe@esriculum, conferencdpng-range planning
parliamentary, scholarship, recruitment, newsletter, website, and moot court. livgold like more
information about serving on a&ommittee, feel e to contact me at (512) 8@033 or at

jennifer.nopens@tdi.texas.gdvalsoencourage you to become a member of NAWCJ if you have not alg

done so. A membership application is included in this is$tigeLex & Verum
In closing, | am privileged tbegin my term as president of such a wonderful organization as NAWCJ
extremely grateful for this opportunity to serve and deeply humbled by it.

In This Issue

Mississippi College Wins Gold 4

AsSsoc;,
o “Lay,

A Synopsis of the '8AnnualJudiciary College 5
Medical Terminology Puzzle 11
Americads Opiod Epidemic 12
Opioid Abuse Reduction EfIQor
Joiningt he Nati onal Conversat23on
Insurers, Regulators Stymied by Air Ambulance 26
Safer Workplaces Limit Need for Work Comp

Fifteen Yearsince the Patel Memo 29

Mark your calendar! Judiciary College 2017
August 69, 2017
BeforeSchooli Bring the Kids!
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Mississippi College School of Law wil |
gold in the 2016 E. Earle Zehmer
National Moot Court Competition!

By: Hon. LUAnn Haley

As predicted, the 29year for the Moot Court Competition in Orlando was a higimtpof the 2016 WCRI
conference and included outstanding performances from all of the participating Eeantke first time in
many years, the winning team hailed from a school outside of Florida, the 2016 winner is the Miggissip
College School of Lavirom Jackson, Mississipplhe competition included 20 teams from 6 different st@es
and required the prevailing team to win bot |
compensation judges, as well as at the final round before a panekdaspudges.

The winning team from the Mississippi College of Law included three students, Jessica PulliamgReg:
Murphey, and Kristin Swearengen. Ms. Swearengen participated in the brief writing part of the competifgon a

the competition and whole heartedly agree with her selection for this honor.
This year6s moot problem invol ved g

whether the judge erred in giving a strong presumption of correctness to the appointed expert in m@king
final determination in the casés is prior years, ths year d6s competi ti on or
wor kersoé6 compensation | aw as a part of the edulica
One of the wi regDanig Culpepapan @resvideddhase bomments regarding his expeaefjc
the 2016 moot court competition:
This is the only competition that | have been involved with that has sitting judges performing thg
judging and not attorneys, law professors, or other law stud&hes competition allows the
competitors to be involekin an oral argument with judges asking questions and challenging their
respective positionsThe eye of gudge is much different than a practicing attorney or law
professor In my opinion, this competition provides the competitors with an experientéstha
close to a redife oral argument without arguing an active caBee opportunity to perform that
argument multiple times before different panels of interested and engaged judges is invaluabge
experience.
We congratulate the team from Mississifpicturedon Page 10) on the win in Orlando in 2016 and al§go
thank all of the NAWCJ judges who volunteered at the 2016 moot court competition in Orlando!

* Judge Haley is an Administrative Law Judge in Arizona, a member of the NAWCJ Board, and Chaiceof dmel
VerumCommittee.
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A Synopsiof the &
AnnualJudiciary College

By: Hon. Shannon Bruno Bishop

The 8" Annual NAWCJ Judicial College met my every expectation and more. Never a disappointmdht, th
College began with the Moot Court Competition preliminary rounds on Sunday. The Moot Court teangs we
dynamic, but I will defe to the Honorable LuAnn Haley to provide you with a full update under a sefgarate
article in this newsletter.

On Monday, the day began with a brief welcome and door prizes presented by NAWCJ immedigle pa
president the Honorable Michael Alvey. And thtéhe always exciting seminars began.

Evidence for Adjudicators:

During this panel discussion, the panelists engaged the audience in a discussion regarding @npori
evidentiary topics faced in their jurisdictions.

Judge Jennifer Hopens explained tiet rules of evidence do not apply in Texas. As long as the eviderfge or
witnessds names are timely exchanged, then 1t Ris
regarding intoxication. If the evidence shows that Claimant was itiexicat the time of the injury, the burdfgn
shifts to the employee to prove that he had the normal use of his mental and physical faculties at the tighe of
injury.

Judge Melodie Belcher pointed out that in Georgia, records of regularly conductety attall not be
excluded as hearsay. Additionally, live testimony is not necessary as long as there is a written certifigation
the record. Police reports, on the other hand, are admissible and neither a live withess nor an affjdavi
required. Judge @cher presented an evidentiary curiosity in Georgia that medical records are admiggible
signed and dated by the examining or treating physician. No additional affidavit is required.

[, Judge Shannon Bishop, explained that the rules of evidencdaedrén Louisiana. However, proceedin@s
should be conducted in conformity with accept €d
require that prérial statements including witness and exhibit lists be filed timely and the Judgexclage

evidence if it is not listed in the ptaal statement. Unlike Georgia, medical records must be certified orfghey
may be excluded. Lastl vy, I di scussed the Judgdbs
guidanceonmedicalssues. The | MEG6s opinion is given sigrgif

Judge Robert Swisher was unable to make the conference due to budgetary issues in Kentucky. flowe
Judge Torrey graciously took on t Bcenaribsarsglrding Socil i
media. The admissibility of evidence in Kentucky requires authentication or identification. Evidefgce o
testimony must be provided to authenticate photos, Facebook pages, etc. However, it was noted@that
evidence must be relamt. An evidentiary curiosity in Kentucky is that all witnesses, except physicians gmust
testify live at a hearing or by deposition.

Judge David Torrey explained that Pennsyl vanifa
by the rules b evidence, but all findings shall be based on sufficient competent evidence. Judge rorre
provided scenarios highlighting hearsay excep®@io
sense impression, and excited utterance. He alsedsharevidentiary curiosity regarding medical records He
explained that signed medical reports and authenticated medical records are not admissible unless tig cla
for fewer than 52 weeks. If the claim is for more than 52 weeks, the mover must schedypay for thq
doctoro6s trial deposition.

Continued, Pagé.

SeptembeR016 NAWCJ- Lex and Verum Page5



A Synopsis, from Page 5.

Repetitive Use Injuries:

Dr. J. Mark Melhorn discussed repetitive trauma by addres:
five issues: 1) diagnosis, 2) causation, 3) treatment, 4) retul
work, 5) impairment and ishbility. Most interesting was his
discussion of causation. He stated that when examining caus:
one must identify the evidence of the disease and assess it
causal relationship. Once that is done, the evidence of expost
assessed with congidhtion of other relevant factors and once t
validity is examined, a conclusion is formed with regard to
work-relatedness of the disease in the person undergoing
evaluation. Dr. Melhorn took the audience through the ab
analysis by using exangsd of individuals suffering from
Mortonds Neuroma and Carpel

Comparative Workersé Compens
Each year, the most interesting panels include those w
panelists discuss how statutes differ from state to state. This
Judge Ken Switzer (Tennessee) moderated a discussion
Judge R. Karl Aumann (Maryland), Judge Elizabeth Cr
(Pennsylvania), Judge Deneise Lott (Mississippi), and Ju
Elizabeth Elwin (Maine). Below is a brief synopsis of sor
differences.

Mississipp

1. Attorney legal fees are limited to a fee of 20%.

2. Utilization ReviewT the doctor must be licensed in MS
there is no Medical Director thus medical issues can
directly to the judge.

. The Judge looks to the treating doctor who has exten
knowledge andreatment of claimant. However, the Judi
can appoint IMEs.

. Parties bring and pay for interpreters.

. Mediation is not required. The Judge can order a mediat
but they seldom do.

Pennsylvania
1. Attorney legal fees are limited to 20%. However, the Juc
can award unreasonable contest fees to be paid by

carrier.

. There is no Medical Director. There is a UR process wh
the decision goes to the Judge de novo.

. Medical testimony is by deposition. Doctors can
appointed.

. Hearings are uperson hearingddowever, status hearing:
are conducted by phone and scheduling orders set fortt
deadlines.

. More than 90% of injured employees are represen
Interpreters are provided for ndnglish speaking

individuals. Continued, Pag@&.
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A Synopsis, from Page 6.

Maine

1.
2.
3.

There ae 8 ALJs in five offices.
Judges serve as trial and Appellate judges.
When there is a dispute between the h

the workersé6é compensation cl ai m.

.l MEs are on the Boardoés | ist. They d ¢

within the first 10 days then injured employer can move on.

.The proceedings include a fAtroubl eshootd phps:
is mandatory mediation (often by phone but prefepaenson). This is followed by formal in-person
hearing.

for the use of a language line for translating for-emglish speaking individuals.

Maryland

issues with the assistance of the Medical Director.

. Injured enployees are often referred to their treating physicians by the attorney. The judges m@ke ti

attorneys pick an IME.

. Hearings are kperson, (compensability) fast track within 45 days.

Court).

. Mediations are not used until after a hearing (and before an appeal).

Judici

al Writingfor New Judges

t o

Her top tips were to 1) know your audience, 2) plan your writing, 3) select your facts (only the relevangfact:
4) reveal your analysis (the proptandard of review and applying the law to the facts), 5) conclude (shofg and

the pointéwhat is the out c amek)andreeadd 6) (

Judge May also provided some helpful tips to keep the reader engaged:

a)
b)
C)
d)
e)
f)
9)

use shder sentences and shorter paragraphs,

avoid using pssive and opt for active,

use headings or paragraphs topic sentences,

chunk by using bullets,

avoid fancy fonts,

avoid footnotes,

put the most important infmation at the top of the page.

Judicial Ehics Conundrums and Humdrums

and

For the Judicial Ethics seminar, the audience was divided into smaller groups to discuss various ethigs iss

requirements. We discussed conflicts of iWnt

litgantswh o ar e members of the judgeds prior l aw@gfi

dilemmas a judge may face when involved in social media or-gxii@ial activities such as civic, social
political events. There were no wrong answers (at,|@a$ many)amdthe discussion was very interesting gad
thoughtprovoking.

Continued, Pagé.
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A Synopsis, from Page 7.

Transitioning to the Bench:

The Honorable David Imahara (Georgia) moderated this pi
which consisted of Judge Aisha Taylor (South Carolin
Judge Alen Phillips (Tennessee), and Judge Nicc
Tifverman (Georgia). The panelists provided their experien
and perspectives as they changed from the role of lawye
judge. They stated that the biggest difference is the trans
to listening to the factswveighing the evidence, and applyir
the law as opposed to arguing for your client. All of t
judges expressed their desire to make a positive differenc
the system and the lives of the parties. The panelists gave
about controlling the courtroomuring hearings stating tha
you should be confident, prompt, clear, concise, and pal
with the litigants and attorneys. Another suggestion (one tf
received from my Chief Judge upon taking the bench) is-
Awhen i n doubt  rtolallew evidence inthar
to exclude it. As the judge, you have the discretion w
regard to how much weight you give the evidence, if any.

Ethics Jeopardy

Deborah Hughes with the Office of the Disciplina
Administrator in Kansas, led tlgroupled through a game o
Ethics Jeopardy on issues atorney-client relationship,
officer of the court, fees and trust transactions, ¢
advertising. The game show themed panel was dilfed
way to discuss ethical dilemmas.

The Optout, the Constitutin, and the Grand Bargain

Michael C. Duff (Wyoming) moderated thisrayp of
panelist consisting of CommissionByan Brennan (Texas
and CommissionerRobert Gilliland (Oklahoma) regarding
this hot topic.

CommissionerGilliland explained that high premmus and
large indemnity payments resulted in the change in
Oklahoma system. In Oklahoma, employers must particiy
in workersdéd compensation u
alternative benefit plan. With this change, claims decres
from to 15,000to 4,600.CommissionerGilliland indicated
that the decrease could be because benefits were rec
resulting in smaller cases not being filed. Old claims w
resolved in @ months, but under the new system clail
resolve in 3 months. Under the @mit system, employees
receive the same form of benefits, but the employer dec
the covered injuries. For example, the following injuries i
not covered: mental, mold, cumulative trauma (repetit
injury), bacteria. In Oklahoma, the claims go through f
claims adjuster, then a thrg@erson company employee pan
or hired attorney, then to the ALJ.

Continued, Pag®é.
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Catrice JohnsceReid
Appointed Louisiana
Workes 6 Compe

Judge

Catrice JohnsofReid was recently
appointed Division Judge in the Ne
Orl eans Wor kerso Cc
Division Judge, Judge JohnseReid
conducts judicial hearings in the Easte
Division and renders decisions that &
appeal abl e t o Loui
Court of Appeals. Johnsdreid is a native
of New Orleans and received her Bache
of Arts degree from Loyola Uwersity New
Orleans and her Juris Doctorate frc
Southern University Law Center.

Prior to her appointment, Judge Johns:
Reid was in private practice for 20 yeal
l'itigating worker s
malpractice, class action, and perso
injury cases. During that time, she al
provided numerous hours of pro bono leg
service to individuals throughout th
community.

Judge JohnseRe i dd0s past
professional and community involveme
include: American Bar  Associatior
Louisiana $ate Bar Association, Nev
Orleans Bar Association, National B:
Association, Louis A. Martinet Lega
Soci ety, l ndepen
Organization, Delta Sigma Theta Sorori
Incorporated and the NAACP. Jud(
JohnsorReid is married to Winston Rei
and has tw sons, ages 20 and 10.
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A Synopsis, from Page 8.

CommissioneBrannan explained that in Texas there are three options 1) go bare (making the employgr lial
in tort), 2) insure though ERISAgoverned plan, 3)optn t o wor ker sdé6 compenspht.i
statedtha / 3 of empl oyers have workersdé compensatipn.
benefit plans privately regulated.

Advancedludicial Writing:

Professor Wayne C. Schiess (University of Texas School of Law) provided a detailed and bdmefici
discussion of Advanced Legal Writing. This session lasted approximately three hours and | can only agiemp
provide a recap of the meaningful informattbat was shared with the group.

the writer mu s t Abrain dumpo by putting everjgtt
sentence éj ust dump it out there. The next step i t
creating an outline. The next step is to write your draft then edit it by organizing the sentences and reviewin

words.

Professor Schiess stressed the i mportance of tor
1. Write topic sentences.ddes don't have to be at the beginning ofsr@ence. Incorporate dates into ghe
sentence OR use other references such as three months later, the next day, etc.
. Use conjunctive adverbs (transition words).
. Use short transition words (beginning a sentence with "but" is acceptable and is less famgal th
"however").
. Repeat a key word or phrase used at the end of the previous paragraphs.
. Repeat a key word or phrase from the beginning of previous paragraph.
. Repeat the structure of a previous paragraph.
. Adapt a key word from the end of the previous paplr
. Use subheadings.
Use demonstrative pronouns WITH a relevant noun.
10 Use time element.
11.Introduce an example.
12.Write single sentence transition.
13.Use ordinals.

Professor Schiess provided an outline regarding the importance of concision.

. Assess passive iae - it's always longer; needed to remove the actor, when the actor is not impjgrtant
focus on the thing and what happened to the thing (not the actor);

. Don't fear possessive instead of using "of";

. Remove redundancy;

. Omit needless detailanost datesre clutter "ovesparticularization™;

. Cut throatclearing phrases;

. Diminish sesquipedalian vocabulargeduce big words; make it easier to read for layman;

. Edit for wordiness;

. Revise unnecessary nominalizationgerb turned into a noun...ieseiset t | e o i e a
settlement;
Eliminate excessive prepositions;

10 Deflate compound prepositions;

11.Choose lighter transitions;

12.Turn independent clauses into participial phrasesnbine two sentences to save a word or two;
13.Use preverb and etle verbs a verb that replaces another verb;

14.Delete "that" but don't over delete which could cause confusion;

Continued, Pag&0.
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A Synopsis, from Page 9.

Professor Schiess provided very helpful charts, lists, and examples to assist in improving judicial writig. T
information was well received and the audience gave many accolades.

Heart, lungs, and other presumptions:

The Honorable Jim Szablewicz (Virginia) led a panel discussion on presumptions. In Kenfuaky§l i
employee is unable to explain an injury, thera gresumption that it is work related. The employer must fhen
rebut the presumption.

for these presumptions is tHast responders would not be able to prove case because of the strict requirfgmen
under the statuteAnother presumption involves the Expert Medical Advisor (the topit bf i s #;r O

ere

Hot topics in Workers' Comp:

Our final panel consisted of Judge LyaKarns (Kansas), Judge David Threedy (Washington), Dr. Dwiight
Lovan (Kentucky), and Judge Sheral Kellar (Louisiand@he panelists discussed the issues of judigial
appointments, attorney representation, security in hearings, and an analysisatibicasst relates to cases
their states.

This year's JudiciaCollegewas an opportunity to meet new judges and rekindle relationships with old jjidges
from across the nationThe social events were exciting and fiilled. And the seminars were, as alwags
educational and provided attendees helpful hints and suggestions to bring back to their homdatiatgsur
calendar to attend next year's Judicial College Aug@tZ®17.You will not be disappointed.

* Judge Bishop is an Admirtiative Law Judge in Louisiana and a member olL#fveand VerunCommittee.

Mississippi
College Wins
Zehmer Moot

Court

The MC team(L to R) included
JessicaPulliam supporter Jim
Anderson, brief writer Kristin
Swearengen  and Regan
Murphy. The team was
supported byMC Director of
Advocacy Vicki Lowery,
attorney coaches Danie
Culpepper and Amanda Myer:
and fculty advisor Meta
Copeland.
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Medical Termino!

37

www CrosswordWeaver com
ACROSS

growth or development (suffix)
as needed (abbreviation)
to the front (prefix)
8 stretching or tearing of a ligament
11 behind (prefix)
12 bone (prefix)
18 lying with face upwards
16 disease (suffix)
17 root (prefix)
20 vertebra or spinal column (prefix)
21 under (prefix)
22 toward the midline
25 other term for roentgenogram
26 temporal, occipital, or frontal
28 carries blood from the heart to other parts of the body
30 blood (prefix)
32 carries blood from other parts of body to the heart
34 lying with face downward
35 piece of cartiliage in knee that serves as a cushion
between the femur and tibia
36 softening (suffix)
37 on the right (prefix)
38 fluid-filied sac (Latin, "bag" or "purse")

DOWN

1 Another term for the shinbone or shankbone
2 another term for the kneecap
3 slight or incomplete paralysis
4 shock absorber of the spine
§ stretching or tearing of a muscle
6 longest artery in the human body
7 cartilage (prefix)
9 joint {prefix)
10 another name for the collarbone
13 procedure in which an artificial opening is formed
(suffix)
14 procedure in which specified body part is removed
(suffix)
18 another term for the calf bone
19 cell death
23 on the left (prefix)
24 over (prefix)
27 procedure in which cut or incision is made (suffix)
28 another term for the tailbone
31 longest bone in the body
33 inflammation (suffix)

Answers on pag2l.
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Ameri caodos Opl
the new Battleground for
Wor kerso R

by Gregory Hubachek

Disclaimer: This article wasreprinted, with permission of the author, from the Summer 2016 edition of
the Workersd I njury Law & AWLG amgrproftrnembership WI
organization dedicated to representing the interests of workers and their families who suffer- worker
related injuries or occupational illnesseslhe views and opinions expressed in this article are singularly
those of thewthor, who is a member of WIL@nd do not necessarily reflect the official policy, opinion,
belief or position of the editorial staff of the NAWCJ or any of its members.

By now youdve probably hear d a-ba Ameicans deceveryday fre
an overdose of prescription painkillers, according to the Centers for Disease Control and Prevention.
says heroin and prescription drug overdoses now kill more Americans every year than gunshot
accidents.

To the uninitiated, the current "epidemic” must seem like a mysterious storm or a plague that has co

us without warning. In fact, it's a public health crisis that has been building for many years. And
mistake: the human misery caused by opioid ditaligs as tragic as the cost to society is high.
No selfrespecting politician especially in an election yeamwants to be perceived as being either soft
drugs or callously unmoved by human tragedy. The workers' compensation system compriseisthasutzs
been hit especially hard by the opioid epidemic. But many of the heavily restrictive measures being ca
as solutions to this crisis will, in the long run, do more harm than good,

BEFORE THE PLAGUE OXYCONTIN

Before 1990, the practicef prescribing narcotics for nesurgical and noiterminal cases was relative
uncommon. But in the last 25 years the number of prescriptions written for hydrocodone and oxycod
morezthan quadrupled, from 40 million in 1994 nearly 180 million in
2013:

The wave ofprescription narcotic pain pills coincides remarkably with story arc ofOxyContin. Purdue
Pharma began manufacturing OxyContirihia U.S. in 1996, with spectacular results. By 2001 OxyContin
the bestsellingnarcotic pain relieer in the country."By 2002, prescriptions writtefior noncancer pai
accounted for 85% dahe OxyContin sold, despite a laok data regarding the safety tifis practice,” writes
opioid addiction treatmersipecialist Dr. Jana Burson. "By 2003, primaaye doctors, with little or ntraining
in the tre4atment ofhronic norcancer pain, prescribed about hafifall OxyContin prescriptions written in th
country

Purdue's marketing strategy was ingenidirse company sold OxyContin as a wondasg,downplaying the
risk of addiction. Andthey targeted doctors in rural areas who Hi#tte or no training in either pai
managemenor in addiction medicind."There is no questiothat the marketing o®xyContin was the mog
aggressive marketing @& narotic drug everundertaken by a pharmaceutical producer,” $gs8y Meier,
author ofPain Killer: A "Wonder"Drug's Trail ofAddiction and DeatA

Continued, Pagé3.
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Opioid Epidemicfrom Pagel2.

In 2007, Purdue representatives admitted to engaging in fraudulergtmgrind
misleading the public. By that time, however, the damage was done. In 2010, doctor ¢
wrote enough narcotics prescriptions to give a bottle of pills to every American.
Studies suggest the tidal wave of narcotics prescriptions in American may have
already crested in 2011. As doctors have become more aware of the high addiction
potential, it seems they are dispensing them more judicidusly. PO

Nevertheless, we as a society stand at a crossroads. We've admitted we have =
problem and we all agree that setimng must be done about it. So steps are being
taken. But are they the right steps for America's workers?

C W Yo
Ompensa®®

TEXAS, OKLAHOMA AND WASHINGTON: SUCCESSSTORIES?

It will not come as a surprise to WILG members that the insuradcestry and its
political allies have a readyade solution to the opiokpidemic: mandatory closed
prescription drug formularies.

Texas, Oklahoma and Washington are often held up as modedtgafes that are
considering new prescribing guidelines to combat dp®id menace. Texaand
Oklahoma adopted the ODG in 2011 and 20&4pectively; Washingtorttate
created its own custom formulary in 2004.

While supporters always cite big potential costs savings as the first behefit
adopting a closed formulary, we are also told thasedloformularies geinjured
workers offof dangerous drugs such as opioid painkillers.

The latest edition of the Workers' Compensation Research Institutg on opioid
prescribing trends highlights Texas and Oklahdntao states that recently adopted
the ODG as a closed formularyas leadersn reducing longeterm opioid use
among the injured worker populatioWhile noting that the policy changes
highlighted in the study "arprovided not as underlying factors but as background
information that mighfacilitate the reader in interpreting the results," the suggested
interpretation is cleamandatory closed formularies reduce the amount and the cost
of opioids inthe workers' comp populatidn.

It's hard to argue with the cost containment claimsgagtlifone onlylooks at the
immediate aftermath of implementing a closed formul&gcording to the Texas
Department ofnsurance, the total cost pfescriptions for drugs on the ODG "not
recommended" list fell by 8Bercent in the first work year aftéhe closed formulary
was implementedThe department says the total cost'vét recommended"” drugs
for legacy claims dropped from $1.42 million in Augu&013 to $290,000 in
September 2012,

But Texas and Oklahoma are the "thediever" pioneers. Stas that want to keep
pace and remain businelsgendly by loweringworkers' compensation costs might
just follow their lead in allowing companies to opt afithe comp system altogether.
Motivated by cost savings obetween 40 and 90 percerfrporationsincluding
Home Depot, Costca.owe's and Taco Bell have already shiftewre than 1.5
million workers to private plangr Texas and Oklahoma. These compavrtten
plans "almost universally have lowéenefits, more restrictions and virtually no
independat oversight." Companies contralmost every aspect tiie compensation [
claimsprocess, and many tiese plans roll back sonoé the most basic protections 'Oo:npemao@
for workers, suclas cuttingoff treatment after two yearS.

Continued, Pagé4.
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formularies in Texas and Oklahoma wané¢ public to believe these measures are noti

motivated only by the desire to cut costséarployers and insurers, but by their genuine %
concernfor the wellbeing of injured workersn the words of Oklahoma chamber of
commerce lobbyist Jonathan Buxtd@etting them healed and back to work is the goal

of our system, and itlsetter incentivized now," he saidl.

If it is truly the case tht closed formularies not only reduce opide&pendence but also
result in happier, healthier workers who are ableetarn to work faster while making
the same wages they did before beimgred, we will surely be seeing studies coming
out of Texas andklahomato verify it in the near future ...or will we?

(Waiting...)

What we expect to see is morewhat we've seen since states betamlrastically
reduce benefits for injured workers 10 years ago: massigeshifting from employers
to taxpayers aworkers are ejected from theorkers' compensation system and end up
on Medicareand Social Security.

CY W Yo
O”’pens‘t\“o

EBM: SHIFTING COSTS FROM COMPANIES TO TAXPAYERS

Thirty-three states have passed laws since 2003 cutting benehfarex workers or
making it hardefor workers to apply for benefits. RroPublica investigative report cites
a study by U@Davis health economist. Paul Leigh "estimating that workers' comp
covered less than a thiod injured workers' medical costs and lost earnings in 2007 ant
that government programs like Social Security, Medicare and Medicaicshelked out
about $30 billion to fill part of the gapg®

An OSHA study found that as a result thiese workers' compensatidreforms”
employers now pay only around 20 percent of the olveost ofworkplace injuries and
illnesses. "This costhift has forced injured workergheir families and taxpayers to
subsidize the vast majority of the lost incoarel medical care costs generated by these
conditions,” OSHA says.

Guidelines such ase¢hODG and ACOEM are touted by themoponents asvidence
based medicinedRead any mainstream news piexe states that are looking to adopt a
drug formulary and you'll likelgncounter the phrasevidencebased formulary.”

This is a public relations gfory for the business and insuramegtel because even the
biggest proponents d&&BM formularies haveacknowledged the lack dfard scientific
data to validate their paradigm.

The fundamental assumption underlying EBM is that physicians aatess to
research and statistics from scientifically valid clinical stuavdk provide better and
more costeffective care for their patients. Thisakes sense, in theory. But both the N
ODG and the ACOEM are producég private organizations backed by the insurance %“$8K
industry with the primarybjective of containing costs’

"An EBM founder also conceded that there was 'no convincing diredéence' that
EBM's fundamental assumptions were correct,” Ros@gnanti wrote in the Spring
2012 issue of Workers' First Wh. "He statedadditional work needed to be done if
EBMwastoconi nue t% evolve.d

Despite the lack of evidence, closed formularies are routinely taselény needed £
treatment and medication to injured workers, terminabiegefits according to "onéze 'COn,“p}:smo@
fits all schedules" and restricting medicatenmd treatment to a limited menuagtions.

Continued, Pge15.
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Even in states where adherence to the ODG has not yet been tegatlgted, writes lowa attorney Matthg
D. Dake, "guidelins are still useihformally by nurse case managers, adjusters, or other company offici@s, in
influencing the care provided by the physiciah."

In fact, states that choode follow the lead ofTexasand Oklahoma in adoptinthe ODG as a close
formulary might just choosé¢o take the next step as welllowing employers to opdut of the comp syste
entirely and write their owhenefits plans.

The plans written bgome companies who hawpted out in Texas state thestshifting intent clearlyThe
berefit plan for Russelbtover Candies says thidte company's benefitare secondary to all oth&enefits,"
while Home Depot's plan "requires @émployees to 'take whateveenefits are availablericluding enrolling in
SocialSecurity disability.*®

HUMAN AND SOCIAL COSTS

It is galling enough toealize you and | are beirtgxed with subsidizingompanies such asMcDonald's,
Costco,Walmart, and Hobby Lobby so they can make nmaomey for shareholderghile cutting benefits fo
their employee$’

But the price ofimplementing restrictivéevidencebasedformularies” isn't just measured in dollars. "Th@se
guidelines do not adequately address extended,-ttong complications,nor do they permit alternati
treatment," Bonanti writes. "The limitingaure of EBM guidelines could potentially result in the denial gpf
treat{Qenn‘or thousands of workers who may never know whether a given treatnagnhave helped them ¢
not'. o

When these workers are unable to return to work soon after the ajtigirprior wages, the results are oft@in
devastating. Depending on tkeverity of the injury and the degree to which benefits are curtailddroed,
severely injured workers often end up in the Mediddeglicaidsystem, dependent on Social Security benejts,
or both. Disabled workers atideir families- often end up in poverty, evicted from their homes, lacking the
resources needed to make a new start.

The end result of shortsighted reforms to the workers' comp syst@meigershrinking middle classas the
OSHA study points out. Injuries afithesses that are not covered under workers' compensation "force w@rking
families out of the middle class and into poverty, and keep the familiesvef-wage workerdrom entering
the middle class. o

Lower-income workers are more likely to work in environments wisem@ous injuries are more prevale
The story arc for severely injur@gbrkers who are denied adequate treatment under a restfartivelary is all
too familiar- and depressing.

THE CDC OPIOIDGUIDELINES

On March 15, the federal government publisited CDC's controversial opioid treatment guidelings.
Although the guidelines are not legally binding, tlesgentially set a nede factonational standard faspioid
prescribing.

Prior to officid publication, many physicianiced their concern that the CDC opioid guidelinese driven
by politics, with little concern for patientuffering in chronic pain. Even higianking membersf the FDA
spoke out publicly against the guidelingagstiong the CDC's sciencé®

The American Academy dPain Medicine chided the CDC, sayinfje recommendations were basau
"weak or no scientific evidenceOf the 12 specific recommendations the CDC's proposal, the AAP
characterized fivef them as ba on "low qualityevidence" and theemaining seven asased on "very lo
quality evidence?® In its response tthe draft guidelineghe Academy alsexpressed concern thadoption of
the guidelinesvould threaten the ability gfhysicians taneet the legitimateneeds otheir patients.

Responding to the CDCiecommendation of a thrafay limit on initial prescriptions for cases of no
traumatic pain, the AAPM wrote, "[T]here is concern that physicians maginterpret the guideline a

inapproprately generalize theecommendation o al | acut e® pain conditi orfs.
Continued, Pagé®é.
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In fact, the transition from voluntary recommendations to mandaigelines is already underway. Ev@in
before the draft recommendatiomgere finalized,legislation was passed making them mandatory forjgthe
Veterans Administration and its 6 million patients. More than halietérans treated at the VA report beinglin
chronic pain, according to a stully the Inspector General, while many also suffer fpoattraumatic stress
and other disorderS,

Doctors are already curtailing opioid doses for their chronic jpaitients in anticipation of tightendgl
guidelines. Dr. Robert L. Wergin chairman of the board dfie American Academy dfamily Physicians ad
is a family practitioner in rural Nebraska. In a New York Times profilergin describes cutting opioi
dosages to a man with inoperable spstahosis who needs to keep chopping wood in order to heat his flome
"A onesizefits-all prescription algorftm just doesn't fit him. But | have tomply.'®*

In a Huffington Post opinion explaining why he felbmpelled to take a public stand against the C
guidelines, primary care physician Stefan Kertesz wriatients are not dough, waiting to be stamped
conformity with whatever the cookie cutter requiréise guideline's top line recommendations doreobgnize
the central importance gfersonalizeddecisions. It opens the door to harsh and restricti'@nterpretation
even ifthe authors themseds hacho such intention®

HEROIN: ANOTHER UNINTENDEDCONSEQUENCE

The rising tide oheroin abuse isweeping across the country maydmong themost alarming unintende
consequences tiie new opioidolitics. Because of differences in brashemisty from oneperson to anothe
some individualsare more susceptibl® opiate addictiorthan others. Over time, opioid medicatiaually
change theuser's brain chemistryOnce a patient who igenetically predisposed topiate addiction get
hooked, they need to be weaned othe drug. Many patients neeal combination of detoxificatio
psychological counseling, amdedicatiorassisted therapy to overcomie addiction.

Simply taking these addicted patients' pdisay doesn't magically sober them unal @et them back to wor
Common sense tells us, if the patient is addicted, they'll go loddireynew source. Every day, former opigid
pill users are turning to a readily available substitute: Mexican black tar heroin. Where opioahipitiest
betwesn $20 and $60 apiece on the black market, black tar hiempime, potent and cheap.

In the Frontline documentary Chasing Heroin, Tom McLellan, forbeputy Director of Office oNational
Drug Control Policy, saysl'mean,prescription opiates is haroprep school. The inevitable thing is goitty
be a reduction in the availability tiose. Once that happens, you htveuin to something. And that is goirg
to be highpotency street opiatelseroin.'?®

Sam Quinones' booRreamland: The True Tale @dimerica's OpiateEpidemicis the story ofhow small
Mexican drug organizations begtangeting prescription opioid users as a lucrative customer base as fasigack
the early 1990s. They would identify communities with a high percerdhgél users and et up black ta
heroin "stores" there. The Mexicdsalesmen" were polite. They didn't engage in violence against otheiddrug
families, and like a pizza chain they delivered.

"These young Mexican men were polite, and taught to give thepbesible catomer service, to keep tig
business of the addicts,” Bursamites. "This heroin was cheap and potent. Opioid pain pill addictswene
desperate to avoid opioid withdrawal switched to heroin becausedheyy d get hi gh? wi t

It may be t@ early in the game to draw valid conclusions aboupt#reentage of opioid users who will tu
to heroin or other street drugfter losing their prescription opioids. However, the data available Sexas'
closed formulary went into effect in SeptemB@&11 is interesting.

According to NIH drug abuse statistics, the percentage of treatasgnissions and number of deafs
attributed to heroin in Texas were higher in eacBGifl, 2012 and 2013 than in any other year since 1998fthe
first year for whichdata was available). Meanwhile, deaths from "other opioaits! synthetic narcotic
declined by 30 percent (from a totalZ#9 in 20100 a total of 513 in 2013}

Continued, Pagé?.
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MASSACHUSETTS AND CALIFORNIA

The concern expresseg physicians over the CDC
opioid guidelinesand the general lack of evidence f
the validity of evidencédasedformularies seems wel
founded. Two of the most historically workierendly
states in the nation, Massachusetts and California,
already inthe process of adopting closed formularie
Many other states where workersompensation
benefits have already been reduced are 4
consideringclosed formularies.

In an interview on PBS NewsHour, Massachusg
Gov. CharlieBaker said that he simply dded to
follow the CDC's recommendatiomhen introducing
legislation designed to curb the number of opic
overdoses in Massachusetts. Noting that
Massachusetts Medicabociety had recommende
limiting first-time narcotics prescriptions toseven
day supply, "Our approach to this was to take t
CDC preliminaryrecommendatio, which was three
days," Baker said”® "[W]e picked three days for first
prescriptions, sort of acute pain, ybave a wisdom
tooth out, you break ainger, something like that,
Bakersaid. Baker is also head of the health commit
for the National Governor&ssociation.

Baker's opioid legislation- amended to make
concessions to physicianad other stakeholdersvas
unanimously approved by both the Houmed the
Senate and lbame Massachusetts law on March 1
Hailed by stakeholders across the political spectru
the new law provides for aommission of medicall
experts to oversee the prescribing guidelinebmits
initial opioid prescriptions to seven days, per t
recommedation ofthe state medical society. And
requires doctors to check the prescriptiainug
monitoring program every time thayrite an opioid
prescriptior’

Meanwhile, a new California law requires the sta
workers' compensation system to develop a
implement a prescription dridgrmulary for the state
workers' comp system, to take effect on July 1, 20
Beyond the implementation date, little else appears
have been decidetiowever, there are some positiv
early indications in amendments to tkegslation that
have already been approved:

The Division ofWorkers' Compensation is require
to appoint a&committee of six medical experts to mal
recommendations on the négrmulary.
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Members of the new committee shoddd "familiar with drugdispensing, prescribing, and evideiizsed
medicine” and may not be "lnployed by a drug companyar phar macy b éfhefmedical
committee is required to update the formulary evgrarter.

The DCW is required to gst at least two interim reports "describitfte status of the creation e
formulary" between July 1, 2016 aimplementation of the formulariy.

At a public hearing held in February, the Califormgpresentativesaid that existingformularies being
considered for adoption (with modification) are thR€ OEM, the ODG, the Washington State formulary, 2
California's ownMedi-Cal formulary.

CONCLUSION

Those ofus who labor daily in th&afkaesque labyrinth ahe workerscompensation system see fitastiol
the cost in human misery that is a dirgesult of arbitrary restrictions thamit the types and amount chre
available to claimants.

While most ofus would agree thatreatment guidelines can play an important roléefping busy doctors
make good medicaldecisions for their patients, we need to infopwlicy makers on the high costs t
accompanyestrictive closed formularies.

Action is being taken to "solve the opiogpidemic” by politicians, business lobbies, gaicy makers
whose mairconcerns are money and political capital, notwedlbeing of America's workers. With Californ
hanging in the balanand restrictive formularies being considered in a dozen other states, thieselas have
chosen defend the rights of the Americarrkeo need to takaction as well.

of drug formularies promotelly the insurance industry with the sole purpose of contacongpensatiortosts.
Instead, legislatures should follow the leadCaflifornia andappoint commissions led by medical expertg

the rights of injured workers.ush guidelines will als@rovide the insurance industry with sufficient medi
evidence taestablsh predictability ofmedical costs.

the President expressed his betigit reforms developed with bipartisanpport at the state level would
more effective than those imposed ondtatesy the federal governmerit.

opioid crisis will receive the ancillatyenefit offederal financial support.

*Greg Hubachek has pr actampeagition far ovierntveo (2)
decadesSi nce 2009, Hubachek MWons keeaswve dcCoa
Advisory Councila s a-na mfiggae 0 a plplosiraletominenWCAC, Hubachek
has sought to preserve f air msatosAciAsa t
resul t of his experience in the fiel
enlisted to provide educational presentations for various organizations, for exan
theOf fi ce of Wor ker sd Co thplouistarat Asegiation Afd r
Business & Industrand theworkplace Injury Law & Advocacy GroupHubachek is
a graduate of the University of California, Berkeley and the University of Californ >
Hastings College of Law. O’hpens"\“

* Endnotes on page 42.
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Opioid Abuse Reduction Effort
In Workers' Compensation
Claims Examined

By Roger Rabb LexisNexis®

New Rejprt Looks at the Early Data in 25 States to See How Opioid Abuse Reform Efforts are Fari
Workers' Compensation Claims

In light of the epidemic in deaths caused by prescription opioid overdoses and abuse building since a
1990s, reforms tamging the abuse of opioids for pain management have been taking place for sever
now, both at the state and federal levels, and the question arises as to how effective these efforts ha
far in curtailing thie &bhusati Anmewnrb&per of
Vennela Thumula, Dongchun Wang, and-Qleun Liu, provides some evidence to assist in answering
qguestion. This report examines data from 25 states looking for variations and trends in opiaidd
prescribing patterns and finds noticeable decreases in prescription opioid use in most of these states, g
the treatment of workers' compensation claimants.

The authors of that report examined carrier and payor data for over 330,000 nahswaikers'
compensation claims that had at least seven days of lost time and that received at least one pain
prescription. The claims followed worker injuries sustained in years 2010 through 2012 and i
prescriptions through March 2014. Thiata used represented between 40 and 75 percent of wq
compensation claims in each state. In order to achieve a standard measure of both quantity and st
different opioid products, opioid use was measured by the average morphine equiaalanit@er claim.

Most Recent Data

For claims filed for year 2012, with prescriptions filled through the end of March 2014, the report fou
between 60 and 80 percent of injured workers with pain medications received opioids in most of the
states, vith outlier states at the higind that included Arkansas (86%) and Louisiana (85%) and at the lo
New Jersey (54%) and lllinois (56%). California was high in the bottom third, coming in at about 67%.

During that same time period, the averag®ant of opioids received per claim ranged from a low of arg
1000 milligrams of morphine equivalent opioids in Missouri to a high of approximately 3400 milligra
Louisiana and New York. As described by the authors, "gohiee equivalent amount o#80 milligrams pe
claim is equivalent to an injured worker taking -mBligram Vicodin tablet every four hours for nearly fo
months continuously.” Pennsylvania was almost as high, coming in at over 2800 milligrams pe
California was a distant toth at about 2000 milligrams per claim, and all other states were distri
throughout the 1000s. The authors note that while the three states with the highest dosage amounts
have enacted reforms to address opioid concerns, the data inuthygpstdates the effective dates of somg
those reforms.

Comparison to Earlier Data

Those numbers only paint a picture of the latter half of the study period, however. Comparing those
with data from the 2010 claims year, with prescriptiofiedithrough March 31, 2012, the authors found sq
encouraging signs. Most states have experienced decreases in the number of injured workers receivi
for pain relief. For example, Florida and New York, both states with reform measures thahtwesftect
between 2011 and 2013, saw 4% reductions. Conversely, one state, lowa, saw a 5% increase. Califor
appreciable change in the percentage of claims with opioid usage, although it did see a modest 1% d

the number of claims thatd two or more opioid prescriptions.
Continued, Pageo.
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The amount of opioids received by injured workers fer
claim also decreased in most states. Michigan, Oklahoma,|jan

Thanks to our

d
Massachusetts each saw decreases between 24 and 31 0 p2016 Moot Cour

claim, which tanslates to more than 500 milligrams less fjer
claim on average. The authors noted that each of these Hates
had made changes in recent years to curb opioid use, inclugling
changes to strengthen the effectiveness of state prescri ion
drug monitoring progmas, for example, by increasing accefs
to private payors (Michigan) or requiring regahe reporting

of scheduled opioids (Oklahoma). Maryland, North Caroli
and Texas were close behind with reductions per clai
about 20%. California saw a 13% reduntim the morphine
equivalent amount per claim during this period. Three stg
Wisconsin, lowa, and Missouri saw increases in this metfii
although even with these increases, those three states
among the lowest states in the study in morphine emnva

amount per claim.

Related Prescription Practices

Their data also revealed other tendencies in prescrip
practices, not all of which were consistent from state to stfjte.
For example, injured workers using opioids were often ug|hg
other drugs likebenzodiazepines and muscle relaxants, |jan
inherently dangerous practice as all three classes can "h ea
sedating effect and the additive effect could lead to respirafpry
depression." For the most recent two years of the study pejj{od,
concurrent use (withirone week) of opioids and muscl
relaxants was found in about 30 to 45% of opiasihg claims ’
in all of the study states, with Florida and Louisiana comingjfin
at the high end of that spectrum and Massachusetts, Misgf
New Jersey, and Wisconsin at tbevlend. California was alsg
near the top of that list at about 42%. Concomitant wit
general decrease in opioid use in most states, the author§
surprisingly also saw an increase in prescriptions for-
opioid pain medications in most of the statd#)ough none of
these increases was greater than about 6%.

The authors also found substantial variation in the mix
opioids being prescribed, with stronger opioids such
oxycodone being favored in some states and comparatiely
weaker opioids such dsydrocodone getting greater use I
others. For example, oxycodone was prescribed in only i to
2% of claims in California, lllinois, and Texas, while it wgls
prescribed in 29% of claims in Massachusetts, although [fhat
high Massachusetts prescription rate@14 still constituted
6% reduction from 2012. Connecticut, Minnesof,
Pennsylvania, and Wisconsin were in thel1B86 range for
oxycodone prescriptions.

Continued, Pagel.
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Conclusion

While the authors of this particular report provide somteresting data about the admittedly early impact
recent reform efforts, they do not focus in detail on the policy factors that might cause the interstate dif
in the workers' compensation claims data they studied, as that was beyond the@drgeope. However, the
do note, in general terms, factors both within and without the workers' compensation system that

played at least some role in causing the variations, such as different state workers' compensation p@ici

pharmaceutials, differences among state prescription drug monitoring programs and pain polici
variations in industry practices. But they acknowledge that further research would be necessary to
examine those issues.

There is, of course, much more @éto be found in the report than the relatively cursory description pro
here, and interested readers are encouraged to look at the report to see how their state fares in co
others. While the data was limited to nonsurgical workers' cosapen claims, the findings might be
interest not just to workers' compensation policy makers, but to other policy makers or participants inte
pharmaceutical abuse reforms.

© Copyright 2016 LexisNexis. All rights reserved. Reprinted with pgsian. This article originally appearg
in the LexisNexis Workersé Compensation eNews|

Roger Rabb, J.D.was born a Navy brat in Washington State. Roger also lived in Florida and California before hig

setted in Texas. After a stint in the Marines after high school, Roger attended the University of California at B
earning both a B.A. and J.D. Roger currently resides in Eugene, OR, where he does legal research and writing.
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Joining the National
Conversation oo r k e |
compensation

By Rafael Gonzale:z

| have watched and listened, with great interest, the various personalities, entities, and voices call
national discussion on the relevancy, need, direction of ourwo r k er s 0 cgystemel @mm sotver

proud to be apart of theor ker s 6 c3ystememdseeeh maenso to be a part of this much ngg

national conversation about what | believe to be the most important of all legal procesgsesountry today.

| feel particularly well trained and versedinauo r k er s 6 csystem an pracess to be a part of
conversation. | have been involved in work comp since 1983. Since then, | have served as a law clerk
Floridajudgesoiwo r k er s 6 cotaimg, eppalaetcoud jndges, and Supreme Court justices. | ha
had the incredible honor and privilege of representing hundreds of Florida injured workers in their q

work comp medical and indemnity benefits a result of their work related injuries, as well as disability

medical benefits under the Social Security and Medicare and Medicaid systems. | have also been ble
the opportunity to represent hundreds of employers, carriers, and thircagarityistrators in defending clai
made against them for benefits under various stater k er s d clamwmpensati on

And in addition to these amazing experiences, which have given me the ability to seeoaurk
compensatiorprocess from multiple anglegaried interests, and very different perspectives, | have also
lucky enough to serve both injured workers and their representatives, as well as employers, carriers, t
administrators and their representatives as a mediator, as an expesswéineé as their compliance advid
regarding Medicare and Medicaid issues affecting their work comp claim.

| have also been intimately involved with state r k e r s 6 clegislatiem lsadng beema part of t
Floridawor ker s 6 clegsiaive precass $sineen1987, personally involved in the 1989, 1990, 199
2003 changes. | have also been a part of the natiomat k e r s 6 c legislptigenpsoeetsi simae 200
especially as it relates to the offsetvob r k e r s 6 dsoampsecnty disthility benefits and the setti
aside of settlement dollars to pay for future medical care related to the work comp illness or injury.

With over 30 years of experience, my entire professional career dedicated to all whimgsk
compensationl have come to not only respect, but admire our work comp system. This doesn't mea
couldn't be better; it can be. But it means | believe it to be an honorable and honest attempt to remed
to help in a bad situation, to assist put liveskbmgether again, to endeavor to treat an injured individual
dignity and respect, to encourage him or her to return to work, to be gainful again, to be able to provid
or her family again.

The system is now over 100 years old, covering omfliof workers, costing billions of dollars annually.
with any system that old and that large and that costly, there will be breakdowns, there will be inequaliti
will be unfair results. But generally, the system works. In the overwhelming muofitiastances where
worker is injured in the course and scope of employmentwoarr k er s 6 ¢ $ystgmmeades|atel
delivers needed medical and disability benefits to the injured worker at a reasonable cost to the emplo

No otherwo r k e r endatiamsystem in the world handles the volume ours does. No other country
world delivers anywhere near the amount of medical care and disability benefits as weyddagyavery
week, every month, every year, year after year, sometimes foriemlgetime. The system works. The procs
works. The integrity of the system and process still works.

Continued, Pag@4.
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Joining The Corversation, from Page 23

Where we have all seen the system and process occasionally break d
when either side makes it so thhe economics fothe system and proces
becomeunbalanced, too costly, too burdensome, too unfair. Seriously inj
workers not receiving needed medical care, catastrophically injured wo
not receiving appropriate disability benefits, employers wibellent injury
records paying higher and higher work comp insurance premiums, ca
forced to pay for extended periods of medical care and indemnity ber
without any evidence for such responsibility.

At the root of these issues lie two significdactors- advocacy and costs
Whether right or wrong, whether appropriate or not, as our society
whole has become more and more disagreeable, more contentious,
litigious, and more divided, so has our work comp system. It is undeni
that overthe last 30 years, our work comp system has gone from
administratively handled conflict resolution system to an advocacy dr
litigation process requiring lawyers, judges, experts, and the costs asso
with same. In order to reduce or altogetkéminate some of those cost:
over the last 30 years, we have all seen state legislation across the c
that reduce benefits to injured workers, limit medical choices and cal
injured workers, discourage legal representation of injured workers
altogether dismantles the manner in which benefits are provided
delivered to injured workers and how conflicts will be decided.

When these efforts become too one sided, too unfair, too burdensome
the system only becomes responsive to one sitleeasther, then systemati
and foundational gaps begin to appear and become the norm. This only
to further advocacy and growing costs, which for many in the process t
is where we are at. Many around the country argue that once either lal
industry take control of their state work comp law, that the byproduct i
erosion of the loser's rights, making that statesr k er s 6 clawn
either very preemployee or very premployer. In other words, employee
walk away with undeserved bernsfiat huge costs to employers,
employers pay minuscule amounts in benefits forcing injured worker
have to turn to the Social Security and Medicare/Medicaid system
benefits.

Seems to me the answer is balance. It has always seemed to me tt
system only works when both labor and industry are able to find bal
within the confines of their specific state law and the dynamics particulz
that state. It makes sense to reduce the amount of disability benef
something less than 100% of AWW order to reduce costs and encoure
individuals to return to work. It makes no sense to control the injt
worker's right to choose his or her own physician, as this only will proc
doubt and mistrust, and ultimately encourages litigation. It makase to
reasonably limit the duration of temporary benefits, as there is then a lin
the loss which helps to plan financially. It makes no sense to drastically
such benefits without basing it on what is happening from a mec
perspective, ag then only encourages seeking differing medical opinic
and litigating same.

Judiciary

P.O. Box 200, Tallahassee, FL 32302; 850.425.8158x 850.5210222

National Association of WorkerssCompensation

Continued, Pagé5.
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Joining The Conversation, from Page .24

In order to find balance, both sides must be willing to give and take. Both sides must be willing to fake :
honest look at theialw, their current scheme, their present process and system, and be willing to admit ghat t!
other side of the fence may have a point and may actually be right.

Without either an interest or desire to reach acrossiihe and be willing to give and takthe law tha
ultimately is produced will be orgided, will not be trusted, will not be accepted, but will be challengqyl at
every step and every angle, which will only lead to more advocacy and more costs.

The law must be fair, it must be responsivéodth employees and employers; otherwise, it will create s@cial
chaos, financial havoc, and legal uncertainty. Floridatssr k e r s 6  clawmgagerfech exampla of wh
an unbalanced or uneven law can do to its state's employees, employers naatelyliis economy. Althoug
originally sold as a premployer law, the 1979 changes to Florida's work comp law turned out to be th@ mos
pro-employee work comp law passed by any state legislature in the US, providing for 520 weeks of peiman:
partial disbility benefits for workers who had sustained an injury resulting in a permanent impairment. glaim
costs rose rapidly. Insurance premiums also increased substantially. The result was financial havoc. Ingurers
Florida, refusing to underwrite work c@ncoverage in such an environment, forcing many to go to the stage for
coverage, thereby paying unimaginable rates for coverage.

Although there were legislative attempts to fix the problem in 1983, 1987, 1989, and 1990, none [f the
changes were givendltime necessary to bring down costs, reduced claims, or decreased litigation. As @ rest
with a different political party in control of the Governor's Mansion and the Florida Legislature, in 1993 ga ne
pro-employer work comp law became effective, radgcthe duration of temporary and permanent bendgits,
limiting medical care, and slashing attorney fees. What had been the meshpicyee permanent partiggl
disability benefit scheme in the US became the mosepiployer law in the country, reducing ledits from
520 weeks to 3 weeks for injuries producing a permanent impairment. Claims count dropped immediat@y. C
reductions continued for years. Insurance premiums lowered by 60%. The result was social chaos§ Inju
workers turned to social securitysability, supplemental security income, Medicare, and Medicaid for begefits
and care, costing all of us billions.

And as we have all been reading the last month, the end result is legal uncertainty. With the Florida gupre
Court and the First Distric€ourt of Appeal declaring several provisions of that 1993 law unconstitutiong, we
are now back to where we started from. This is the byproduct of uneven or unbalanced work comp law@ Thi:
what happens whenwor ker s 0 clawngp mohfairaotr iesomable, when it doesn't take both si@es
interests into account, when it becomes too one sided, when it aims to protect the interests of one sidf§ ove!
other. The answer in my humble opinion, given my many years of involvement in the process, anedhg va
roles | have been able to serve in, is balance.

Inorderforwor ker s 0 cto sngvieents r@rhain gekevant, to ensure it is viable, to continue to gerve
its noble purpose, to exist as a welcomed and needed component of the public sotimusete fair, it mus
be reasonable, it must respond to both employees and employers alike, it must protect them both, it rust ¢
and provide balance. Without it, it will create social chaos, financial havoc, and legal uncertainty.

* Rafaé Gonzalez, Esq. is Vice President of Strategic Solutions at Optum in Tampa, FL. A part of the insurance, hedic
and disability industry since 1983, he has served as a thought leader on all aspects ofdiabilitk e r s 6 ¢ @mp
social security, Mdicare, and Medicaid compliance since 1990. He speaks and writes on mandatory insurer rdortin
conditional payment resolution, set aside allocations, CMS approval, and MSA and SNT professional administjgation,
well as the interplay and effect of thesecesses and systems and the Affordable Care Act throughout the c@intry.
Rafael can be reached at rgonz@tampabay.rr.com or 813.967.7598.

Mark your calendarJudiciary College 2017 Augu6ét9, 2017
Before School Bring the Kids!
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Insurers, Regulators Stymied by Fede
Law on Air Ambulance Service

By Elaine Goodman
Thursday, August1l, 2016

their determination to tackle the&sue.

The topic came up during the National Conference of Insurance Legislators summer meeting in F
Oregon, last month, when NCOIL members gathered with representatives of the National Associ
Insurance Commissioners for a joint dialogue.

NAIC has noted that states have struggled in recent years with air ambulance providers unaffiliate
hospital that refuse to ctract with insurance carriere As s uc h, air ambul anc
individuals in emergency situatioasd billing them for oubf-network charges to the tune of tens of thouss
of dol | ar sn anissteftie® ns d ihé it dandschave IS enatiedebyg the Airline Deregulat
Act of 1978, which prohibits states from regulating the price grouservice of an air carrier with the intentig
of keeping commercial air travel competitive, NAIC said.

During the NCOIL session with NAIC, Julie Mix McPeak, commissioner of the Tennessee Depart
Commerce and Insurance, said that among 24 aiukamte operators in Florida, none is under contract
in-network provider with an insurance company. In Texas,guost of 22 air ambulance companies
contracted with an insurance company, said McPeak, who is NAIC vice prediderikers’ compensain
carriers have long lamented what they consider exorbitant fees charged by air ambulanEerfiNd$C the
issue has been driven to a large extent by patient complaints about receiviing &éiven sixfigure bills for air
ambulance service thattheim s ur ance di dndét cover. The practi

Eric Cioppa, Mai nedbs insurance superintendent
from a patient who was balance billed $128,000 for an air ambulance rideatéstate basically powerless
help, Cioppa saidAnd preauthorization strategies won?ot
ambulances are summoned, said North Dakota Rep. George Keiser, an NCOIL member. He also
difficulty of addressig the issue in the absence of an amendment to the Airline Deregulation Act.

Keiser, McPeak, Cioppa and Ohio state Sen. Bob Hackett all stressed the urgency of amending the fe
to give states some control of air ambulance fees, according to yeadatdsed minutes of the NCONAIC
session. McPeak said it was a good issue for the organizations to work on together.

In April, U.S. SensJon Tester, EMontana, and John Hoeven;Nrth Dakota, proposed an amendmen
the Federal Aviation Administtidn Reauthorization Act that would have given states more authori
regulate air ambulance service. The proposal quickly died without even getting a vote.

Tester's communication directimid Montana Public Radithat it would take time to educatehet memberg
of the Senate on the importance of the topic.

Continued, Pag@?.
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Air Ambulancefrom Page 26

Trey Gill espie, assistant vice pro«
Property Casualty Insurers Association of America, noted the frustration with tt
issuei Porepl e are butting their heads ag:¢
said on Wednesday. AThe attitude u
companies) is that the state canot
fees are. o

In May, a feeral judge in Wyominghrew outthe state's fee schedule for air
ambul ance rei mbursement rat es, sayi
comp system could not set maximum rates of reimbursement because of the Airl
Deregulation Act. In a similatase, a federal judge in North Dakota in March ruled
in favor of an air ambulance company.

In a presentation during the NCOIL meeting, Timothy Pickering, chairman ¢
government relations and advocacy for the Association of Air Medical Service
outlined ®me of the reasons for the high price of air ambulance service.

The companies face a long list of costs, Pickering f&idh the helicopter and
its conversion to an air ambulance, the pilot and medical staffing, hang
rental,crew quarters, insurancedaadministrative expenses.

Air ambulances respond without knowing if the patient has the ability to pay, ar
the providers have no control over their volume or payer mix, Pickering said. F
70% of patients transported, payment is less than cost andeiseddoy Medicare,
Medicaid or the patient. That leaves private insurers, who cover about 30%
transports, to Acarry the burdeno fo

A case study this year by consultant William Bryant with Sierra Healtusr
looked at what would happen in Montana if health insurance carriers paid ¢
ambulances at the billed rate, aside from deductibles apdyuoents, as a way to

eliminate large balance billing. The costs of doing so could be covered by a le
than a 1%increase in insurance premiums, or about $1.70 per month, Brya
concluded.

Researcher: Safer Workplace
Limit Need for Work Comp

By Elaine Goodman
Tuesday, August 9, 2016

As debate has swirled in recent months aroundoaptprograms and single
payere al t h care systems as alternative
University ofCalifornia, Berkeley, researcher has proposed his own solution.

Frank Neuhauser, senior research associate at UC Berkeley's Institute for
Study of Societal Isse s said that workersé com
all but about 10% of workers in the higheisk jobs. For the other 90% of
employees, workelated injuries could be treated through their health insuranc
programs. Time off from work due tajuries could be compensated through an
empl oyeebs disability insurance, or

he said.
Continued, Pages.
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Workplaces have become substantially safer over the last two decades, Neuhauser daidmang, the
chance of getting hurt is greater outside of work than on the job, he noted in an article in Perspe
magazine published by the International Association of Industrial Accidentd8aard Commissions,
IAIABC. A Wor ker s & dsdhe mele ofgsha ¢arlyandustrial age and does not fit the vast majority ¢
21st century workplace, 0 he wrote.

Neuhauserdéds article appeared in the s
responses from othersintheraagi neds summer edition, r

Joachim Breuer, director gener al of G
said that Neuhauser doesno6t take into account
employers in theevent of workplace accidents.( Accor di ng to Neuhauser),
because these costs are covered by gener al di
find themselves in a different position. Aftall, why should the disability insurers not take recourse agfi
empl oyer s?o0

Canadian researcher Terry Bogyo said in the
of medical care for injured workers to other pay@rsincluding theinjured employees themselves, who
many cases would not have wagplacement benefits.

Applicantsdé attorney Julius Young, a partner
Neuhauser, whom he descr i lgead¢gYouang said that ip thelong term,tthere &
|l i kely be interest in merging group health an
Af fordable Care Act plays out, Young s aiadtion aathig
tme.AHIi s pl an isd agdretr @aft & hiesn poi nt, 0 Young sai

Al so problematic is the idea of having two gr
arenot . Determining who f alekhalengingt Young saifDthersd wha hal/dge
argued for an alternative to the conventi on aolt
programs, in which employers create their own benefit plans for injured workers.

El i mi nat i ranpensatiorkie als® @f interest to proponents of sipgyer health care systengg.
A position papefrom the Labor Campaign for Single Payer Healthcare, an effort funded by labor grou
union members, argues that injured workers are not receivingppropnality medical care under the currg
system. Workers are afraid to report injuries, the group claims, and are using their group health insuf
treatmenti Removi ng the involvement of empl oyers a
desperately needed health care to injured and
according to the paper, released following the ProPublica article in October alleging shortcomingsuin
programs.

In Colorado, swithing to asinglepayer health care system will be on the ballot in the November ele
Thesingepayer system would replace parts of the w
to provide indemnity benefitsOfficials at Pinnacol Assrance, Colorado's stathartered carriehave
arguedagainst a singlpayer system, saying mechanisms to improve workplace safety and speed
empl oyeesd return to work would be | ost.

‘i
I

P
e
e

The articles on pagexs-28, Insurers, Regulators fnied by Federal Law on Air Ambulance Senacel Researcher:
Safer Workplaces Limit Need for Work Conagere originally published on WorkCompCentral.com and are repri
here with permission. The NAWCJ gratefully acknowledges the contributions of WoKGamtral to the success o
this publication and the NAWCJ.
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Fifteen Yeas Since the Patel
Memo and Medical Secondar
Payer Issues Continue to Myst

By: Jennifer C. Jordan, Esc -

Every year we take the time to updathe Complete Guide to Medicare Secondary Payer Compli
(LexisNexis) and it always forces me to reflect on how much Medicare Secondary(M&P) compliance ha
changed over the years, yet so much stays the same. Yes, we find new issues from time to
fundamentally it all comes right back to the fact that most people still do not really understand the MSH
are legislating frm the bench to overcome what judges perceive as a mere oversight in verbiage by C
CMS continues t o overreach | egal boundari es [
community continues to operate out of fear of the unknown. Some veogice that Medicare Séisides
(MSAs) and the CMS approval process have improved, but that is only in the amount of time the procse
Most still do not understand the significance of the review program remaining voluntary and tha
complaints hout the associated costs are avoidable or manageable with that understanding. We have a
significant increase in the amount of private causes of action for double damages filed over the past t
by entities that appear to have taken onlitigation by assignment, yet the outcome will return nothing to
Medicare program whatsoever. Here are some of the highlights from the past year and some things tq
in the year to come

Medicare Advantage and MSP Private Cause of Action

Medicar e Advantage | itigation remains challengi
in In re AvandiausingChevrondeference to infer MAO recovery rights where the MSP is conflicted or s
By Congress only providing Medicare yahtage Organizations (MAOs) with the powers of the Secretal
Health and Human Services in their MSP recovery efforts, it expressly failed to provide access to t
provisions of the MSP that allow the United States to pursue a private causeonffactdouble damage
should it need to bring litigation to recover MSP debt [see 42 U.S.C.S. § 1395y(b)(2)(B)(iii)Avaneia
court overcame that problem by permitting the MAO to use a second private cause of action fou
U.S.C.S. § 1395y(b)(3)(A which the Congressional Record offers very little by way of explanation as tq
Congress intended to use it. If considered in conjunction with MSP provisions that forbid group heal
from dropping employees at age 65 and require that they emmuledicare, the subsequent private causg
action makes sense. It would give the discriminated employee the ability to recover benefits due yet
Medicare, reimburse the government and then receive a little something for his troubles. Oneirst
reported opinions involving a nemr oup heal th scenari o brought
compensation claimant recovering from the employer that refused to make payments for work relatec
expenses that Medicare ultimately paidemwafter the commission ordered the same. But using this sect
the MSP to overcome what the courts believe t
door to allow anyone with a financial interest to potentially recover as well.

Medicare Advantage plans are provided by private health insurance companies selected under a

willing to charge per enrollee to provide Med ar e benefits on the

benchmark set by the government, and are paid a flat capitation rate.
Continued, Pag&0.
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Patel Memo, from Page 29

Because Congress did expressly make MAOs statutory seco
payers and provide them thepe&ss right to bill enrollees an
medical providers for reimbursement, it should be assumed
Congress intended that bid to include the cost of doing busi
which would include subrogation efforts since MAOs would
have access to the Department§easury and Justice to perfor
its debt collection. The Third Circuit used the bidding proces
justify assisting MAOSs recover, finding that anything the MAO
recover that reduces its costs below the benchmark will re
some portion of that moneto the benefit of enrollees whic
indirectly may prevent additional funds from coming out of t
Medicare trust. But recent litigation in South Florida is proving
courtdéds justification to be
have possibly intendaghat is transpiring there.

On January 1, 2015, a Medicare Advantage organization, Flc
Healthcare Plus (FHCP), was forced into receivership by the &
of Florida. The company was crippled when several employ
were alleged to be involved in a $25llimn dollar Medicare and
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Medicaid fraud scam, enrolling people in the Dominican Repu
and Nicaragua with fake Florida addresses into the FHCP Med
Advantage plan. Prior to being placed into receivership, one o
MAOG6s | ast actits MSPadsbt td an atformey svin
later made several other assignments through various f

members, finally resting with MSPA Claims |, LLC. MSPA Clai

I, LLC retains MSP Recovery, LLC, a law firm owned by t
original assignee attorney, to manage ttigdtion and maintains &

wholly owned subsidiary in which it takes in investments from
litigation finance companies. The agreement with the now deflinct

MAO was an even spilt of the recovery, but because of
anticipated double damages, the MAO would bedenwhole if

they recovered. The receiver subsequently divested itself of| th

q

-

MAO6s half of the recovery
will all go to the assignees and various investors and none rety
to Medicare in any way.

Starting in April 2015, opinions started emerging out of t
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Southern District of Florida against many of the large auto insu
all stemming from FHCP recovery efforts [MSP Recovery, LLC
Progressive, 2015 U.S. Dist. LEXIS 47784 (S.D. Fla. 4/1/
MSPA Claims I, LLC v.Liberty Mutual Insurance, 2015 U.S. Dis
LEXIS 99188 (S.D. Fla. 7/22/15); MSPA Claims I, LLC v. ID
Property Casualty Insurance, 2015 U.S. Dist. LEXIS 114574 (
Fla. 8/28/15)]. The basis for the claims was that the MAO paid
medical services, the ddlicare beneficiary had been in an at
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accident and carried at least the mandatory state PIP limit gfitp:/workerscompensation.blogspot.com/

$10,000 with one of the insurers and therefore the MAO assic
was entitled to double damages under the MSP.

nee

Continued, Pag8&1.
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Patel Memo, from Page 30

Using casdaw that concluded that only the United States must demonstrate responsibility for reimbu
prior to actually bringing a claim, the assignee felt that the act of the MAO making payments, mean
defendants failed to make payment for whateveroasas sufficient to achieve standing to bring the cla
and figure the rest out in discovery. Unfortunately for the assignee and its investors, the federal courts
agreed and dismissed most of the case to date on the grounds of subject nsalittrgn.

So MSP Recovery, LLC moved its efforts over to state court and is now seeking class certificatio
Recovery, LLC v. Ocean Harbor Casualty Ins., Case Ne194®% CA 01, Circuit Court for the 11th Judic
District in and for MiamiDade Cainty, Florida). In this case, recovery was sought for one enrollee inju
an auto accident that was never reported to the insurer. One ambulance bill however correctly billed tojg
by Ocean Harbor. The remaining bills were submitted by the mealiosiders to the MAO and paid. T
plaintiff contends that by paying the ambulance bill that the defendant knew or should have known to
the MAO to make reimbursement and because it did not, owed double the amount paid under the MSH
nealy half of the approximately $29,000 demanded showing codes for unrelated treatment, once the
was received by defendant, the remainder of the policy limits were tendered within 30 days. Due
guestionable case law, the plaintiffs argue thaynpent is irrelevant because it is still entitled to do
damages.

In furtherance of its class certification, Plaintiff alleges that it has identified, through ISO and variou
public records, 3,300 additional FHCP enrollees that carried Oceéorarto insurance that were in accide
dating back to 2009 for which it anticipates it is entitled to reimbursement without needing to prove
payments. Furthermore, plaintiff alleges that there are between 35 and 40 more Medical Advanta
auhorized in the State of Florida that are also entitled to similar reimbursements from defendant. DUg
burden on the courts of bringing these potential thousands of claims individually, plaintiff alleges t
would be best handled as a classomctAnd if successful, plaintiff will then pursue similar suits against e
other auto insurer in the state, and then move on to other stateglfoMSPA Claims 1, LLC v. Allstatd
Property and Casualty Insurance Company, Case Nov-P6443RNS, ECHNo. 49 (S.D. Fla. Jun. 29, 2016
Claims v. Direct Gen. Ins. Co., 2016 U.S. Dist. LEXIS 91611 (S.D. Fla. July 14, 2016) (Entered on
Case No. 1&2090:CIV-GAYLES/TURNOFF), and Claims v. Liberty Mut. Fire Ins. Co., 2016 U.S.
LEXIS 91612 (S.DFla. July 14, 2016) (Entered on Docket Case Ne2@B/1CIV-GAYLES/TURNOFF), all
recently remanded back to state court because only state law actions pled, calling into question avai
double damages only available under the MSP]. And whensttgeMichigan with its unlimited PIP, thindgg
could get messy.

Unfortunately for the investors, the MSP is not a qui tam statute as Erin Brockovich and Douglas
found out years ago and were eventually sanctioned. Furthermore, the MSP is a renetiLssEute, meanin
that it provides only for the recovery of payments actually made by, or on behalf of, Medicare. The cou
not permit plaintiff to bring suit on behalf of entities that it does not represent, and is currently suing i
coutts, for reimbursements that it has not even identified, particularly when the one that it did make a§
demand for was allegedly riddled with fraudulent claims for unrelated medical services. Furthermore,
is trying to use a six year statubé limitations as was reflected in early MSP litigation but would not
applicable here. One case used limitations from the False Claims Act because the MSP did not have
which was later rectified by the SMART Act. One otheryar limit previasly used was the Federal Clai
Collection Act, used only because both parties stipulated and not that the court opined on its approp
but given that the MAO is not part of the federal government, would not apply here. But we shall
contirue to watch this one closely because the hearing for class certification remains ongoing at this ti

Another noteworthy private case of action issue that bleeds into these MSPA Claims |, LLC casdg
double damages award ktull v. Home DepofCaseNo. 15148344CZ, State of Michigan, Circuit Court fq
County of Oakland, Feb. 17. 2016].

Continued, Pag82.
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The district court followedEstate of McDonald v. Than kS tO our 2(H-

Indemnity Ins[2014 U.S. Dist. LEXIS 121902 (Sept. 2,
2014)], awarding an amotinequal to that alreadg NAWC‘]
pite

reimbursed to Medicare in MSP double damages de T A1

the conditional payments already being satisfied as|the ‘JUdICIary CO”ege
court found that the plaintiff was still entitled to its .
reward for recovering on behalf of the government.|in Sponsors
neither casadid the litigation spur the payment as |n

McDonald the defendant was waiting on the conditiorjal
payment letter, received three days after the suit was filed Torrey-Greenberg

and paid within days of that, and Home Depaqt the Pennsylvania Worker®
defendant withdrew i appealwolr Xk er s . t ]
after the MSP action was filed and paid within days|of (forﬁpensactl%ﬁ‘?r%ﬁﬁsae, aé
that act. Even more disturbing in tHeme Depobpinion pub|ished by Thomson

is the fact that the court awarded the full $42,233|16
reimbursed to both Medicare and Blue Cross whereas the Reuters.
portion paid to Medicarera subject to the MSP wapb
only $6,813.83. In both cases, the plaintiffs appeared to

exploit the timing of their filings in order to still see

double damages under the MSP and that is the message

being received by OcdareHafdrj i - ® he
case noted above, the demand for reimbursement asmm

sent with a 30 day response limit yet the private causp of

action was filed within days of mailing, however, it was A FAIRFAX Company

not served until after the response time had passed|ana

despite the fact that the paymdratd already been sen|.

Per the bad precedent, plaintiff preserved access to| th
double damages through careful timing and possiblyl to

manipulate the system for financial gain.

On other fronts, Humana continues to push
boundaries of MAO recovery righy most recently
bringing a private cause of action for double dama

he

CourtCall

Remote Appearances. Simplified.

case is also worth watching if it progresses because thi

application ofAvandiamay not be applicable in this casg.

If an MAO may not bring a claim under 42 U.CSS §

1395y(b)(2)(B)(iii) because its not the United State

then it is questionable as to whether it can even bri

private cause of action against a person in receipt of )
. . . Workers

primary payment from an applicable plan. That provision Compensation

was specifically addedtonly that section of the statu Institute

by the Medicare Modernization Act of 2003, inferrirg

that only the United States may bring such an action.

Continued, Pag83.
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Furthermore, the specific language was added after the double damages referssmgcobon and 4§
conjunction, calling into question if even the United States could bring such a claim for twice the amou
In the only reported opinion brought against an attorney in this madrtry. Harris the United States onl

owe

recovered actl payments plus interest. Hopefully this one will play out differently as the year progresse§§
And lastly, it is important to note that the saga of Mary Reale contiklilesana Med. Plan, Inc. v. Reaje

[2011 U.S. Dist. LEXIS 8909 (S.D. Cal. Jan. 31, P)dwas the first reported Medicare Advantage opi
finding that only the United States could bring a private cause of action and the MAO only had the pd
the Secretary. Humana later dropped that case and sued the primary payer instead, vilhichrisrdgly on
appeal [Humana v. Western Heritage, 2015 U.S. Dist. LEXIS 31875.(W.,Mar. 16, 2015)]. Meanwhile i
state court, Mary Reale sought a decl aratory
subrogation and collateral w@e statutes in order to facilitate the release of her settlement money fro
that is still sitting in escrow. In October 2012, the court found that state subrogation law appli
apportioned the total settlement to reflect that Mrs. Reale recaitbold of the full value of her claim a
reduced Humanabés recovery to $3,685.03 after
on December 2, 2015, the circuit court opinion was vacated and remanded to be dismissed for lack ¢
matter jurisdiction [Humana Med. Plan, Inc. v. Reale, 2015 Fla. App. LEXIS 17999 (Dec. 15, 2015)].
the interesting issues in the motion was Huma
It seems somewhat disingenuous nfMAO that generally files suit itself without extending a proper ap
under the Medicare Act to be claiming that as a reason to dismiss the action. Regardless, this ca
currently on appeal with a decision expected in late summer 2016. Itewiltdresting to see how much md
state and federal court resources we can expend resolving this single $20,000 overpayment made ¢
years ago.

MSAs and Their Roll in the Big Picture

As the workersd compensat i oonnvienrdsuasttiroyn ernebgaarrkdsi
compensation, I canot hel p but contempl ate t
reform. Since CMS released the Patel Memo in 2001 and began actively enforcing the Medicare S
Paye Act, claim related medical expenses became much more visible in general. Because we were
projecting future medical expenses at settlement out for life rather than maybe five years, as was a
practice, insurers and employers became morsitsen to medical necessity and frequency. Where (@
adjusters were quick to pay bills without question, they now look at high dollar bills with an eye (¢
owning that treatment for life of the claimant, not just duration of the claim. With the amease tha
information can be gathered via the internet, absolute deference to treating physicians is declining and
called into question more frequently. But despite the increasing awareness, costs continue to rise an
expand.

What isi nt eresting about the national conversat
reflected in every MSA. Many believe MSAs are driving costs higher, but CMS is simply piggybacking
the existing legal obligations under the various staie wor ker s6 compensatio
provided by state law, then Medicare is forever excluded from making related payments and with ma
providing lifetime medical benefits, that adds up. Therefore, if the state law, or its appliog the statg
administrators, is slighted in favor of claimants and the employer/insurer wants to settlement claims,
bias projects forward for life. States with no fee schedules have higher MSAs. States with no medical
have MSAs withgreater frequencies and questionable yet irrefutable treatment recommendations
without pharmacy formularies or that allow physician dispensing have MSAs with high drug costs. If we|
prove malingering and secondary gain, MSAs reflect thoseaded treatments for life. Presumptions for f
responders despite extensive comorbidities apply and Medicare is no longer responsible for paying for
of heart disease for individuals whose lifestyle would have necessitated treatment regértilesschose
occupation. Behind every high MSA is |likely a

Continued, Pag8&4.
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Now compound that with the voluntary CM:
WCMSA approval program and the problem gets ree
costly. CMS has creadl standards for projecting futur
medi cal expenses for pur
interests, not necessarily those of the settling part
The agencyds goal i's fc
position to resume coverage for treatment of a wi
injury, therefore its process sweeps very broadly ¢
attempts to recommend as robust a future med
allocation as justifiable. Surgeries that are possible
not probable are included. Surgical calculations
made using the most expensive surgical ceint&ach
state, just in case that is where claimant might go
receive treatment. Imaging of stable conditions
provided to ensure that nothing has changed. Phys
therapy is funded just in case a flare up occurs. /
most egregiously, pharmaceuticdrugs are funded
based upon average wholesale pricing (AWP) des
no one paying that rate simply because it is a stanc
pricing methodology that everyone submittir
WCMSAs for approval and the WCRC contractor ¢
publically access equally. When you ¢akverything
that workersd compensati
control and then calculate the continuation of thc
same benefits over life expectancy at rates greater
the state law requires, the need for reform on all le\
becomes that more elent.

Although MSAs must still reflect the expansiv
benefits provided by state law, they certainly do r
have to adopt the CMS pr
and those of the parties to the settlement are not alig
The parties only need to mebetstate law requirement
when terminating wor ker
Protection of Medi car
automatically if the state law is honored and futt
related medical expenses estimated as reasonably a
be expected as Medicare islypexcluded to the exteni
that another payer is obligated to pay. If the state |
permits termination of medical benefits by commutii
the future value in this manner, then that is the enc
the legal obligation. The federal government does
control wor ker s o compensatic
Secondary Payer Act is only triggered if the underlyi
law requires payment of related medical expenses
Medicare paid instead. Therefore, state law controls
federal preemption is unlikely because the state
permitting settlement was not intended to circumve

the MSP. Continued, Pag85.
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Commissioner
EmeritusHarold V.
Fergus Jr., of
Pennsylvania Pass:

Harold V. Fergus Jr.,5 died August 28, 2016
Mr. Fergus was an appellate judge on -
Pennsylvania Worker's Compensation Appe:
Board for more than 40 years, including servi
as chairman for many years. In 2004, he v
honored with the Irvin Stander Award in worke
compenation. This award recognizes the memt
who "has excelled in the practice of law, whc
dedication to his or her clients, professionalis
and regard for colleagues serves as an examp
others, and who embodies the principle of striv:
mightily while treating colleagues and judges
friends."

Mr. Fergus graduated from Middlebury Colle i

with a Bachelor of Artsdegree in 1962 an
University of Pittsburgh School of Law with
Juris Doctor degree in 1965.

He served in active duty as a captain in t
U.S. Army at Fort Bliss, Texas, from 1966 t
1968.He practiced law in Washington County f
more than 50 years with his brother, Scott, and
late father. He actively practiced until his rece
illness in 2016. In addition to his private practic
he was ahighly regarded figure in Pennsyhia
worker's compensation law.

Mr. Fergus was a longtime, active
politician and served as mayor of
Washington from 1972 to 1996

loc
Ea:
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But rather than simply opting out of the voluntary CMS process, we are instead seeing efforts to cha
laws to limit lifetime medical benefits or eput of the mandatory state system entirely in an effort to co
long term costs. Georgia, for example, passed legislation in 2013 that capped medical benefits fer
catastrophic injuries that occur on or after July 1, 2013, at 400 weeks of coverhgee I5tno legal obligatio
for the employer/insurer to pay after week 400, then there is no payer primary to Medicare and
obligation to fund an MSA based upon the life expectancy of the claimant. If it were viewed that t
intentionally legslated medical benefit limits in order to avoid funding MSAs and purposefully circumve
costly ramifications of the Medicare Secondary Payer Act since 2001, then it would be interesting to 4
position the courts would take because to preengGiorgia limit in favor of the MSP would mean creat
medi cal benefits where none exi st u ood would \sotata tue
process.

And while | do not agree with the overzealous position CMS has taken towardsmetdicals, | also do ng
agree with shifting medical costs to Medicare that are the legal or contractual responsibility of others.
Georgia claimants need related treatment after 400 weeks, Medicare
should not have to pay for it. But an even biggerblem plays out
for Medicare if the opbut movement resumes, pending the
Oklahoma Supreme Court decisionMasquez v. DillardsLoosely
based upon the Texas nsuabscription model, ogiut permits an ‘ M S
employer to create its own employee welfare planatmress
benefits stemming from industrial accidents outside the st R e g e e
system. Employers decide what benefits to exclude, reporti
restrictions, which doctors may be seen, who will administer the appeal it elects to provide, etc. Alt
affords an employer the opportunity to truly take care of its employees on its own terms, it also provides
opportunity to deny or terminate benefits at its sole discretion. Absent the state law requiring lifetime
benefits, injured worker benefits can leeminated for whatever reasons are provided in the plan as per
by the optout law. They can be limited to a number of weeks or continued employment or anythi
employer elects. And once the plan terminates benefits for whatever reason, tltevimtker may still neec
medical treatment that is no longer the responsibility of the employer.

Because Medicare is only excluded from payment to the extent that another entity is responsible, w
law or contract, if the plan terminates benefits &ny reason, there is no Medicare exclusion. If no @
coverage is available, Medicare would become the primary payer. The MSP cannot force an emy
provide coverage where no legal obligation exists, therefore MSAs would cease to be necessaith |
Medicare already facing the impending depletion of its trust funds and new baby boomers continuing to
entitled daily by the thousands, the federal government is not going to take lightly absorption of any ac
burden of providing Mediaa coverage where not originally intended. The problem is that the only way f
federal government to force employers to provide lifetime medical benefits absent state law is to fg
workersod compensation.

As a component of the national conaisn, federalization has been discussed and all are in agreemen
is not a great idea. Despite the uniformity of having one system across the entire nation with consisten
and procedures, the federal government has never proven to beehahefficiency. Take, for example, thg
effect CMS has already had on the workersod6 co

Butoptout has its advantages as well. Workerso
appointment of adjudicators to theanipulation of state laws to encourage business on the stateuQpould
remove the bias that affects costs and allow the parties closest to the situation to control outcomes.
power frequently comes corruption and without an administrativiksbam, there would never be a
guarantees that employers would act with the best interests of their injured employees in mind. H
problem with the concept.

Continued, Pag8a6.
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This same situation essentially exists in Texas but theiemedrks because that sta
has no mandatory workersd compensat:.
provides an injured worker is better than he is entitled under the law. Employers
not optin to the voluntary state system are subjectotd liability; however, if they
choose to put together an injured worker benefit plan as a component of their
ERISA based employee benefit plan, then they can limit tort exposure because
carries with it the Federal Arbitration Act, allowirggnployers to adopt a mandatg
arbitration program. Absent the risk of a runaway jury verdict, the idea of fore
exclusive remedy is more palatable. Proponents claim better medical outcom
lower costs but speculation is that those statistics neaaffected by denials, leg
covered conditions and the inability to obtain representation. Regardless, their
works because their workers are not losing any benefits they otherwise are entitle
So optout has the potential to work but the hybrsituation created under tige
Oklahoma statute maintains too much of the state system which had led
constitutional challenges. States would have to relinquish control like in Texas in
to avoid similar challenges. But that does not resolveM8rA pr ob |l em
expect to see the story end there. Although not required in Texas or Oklahoma
optout employers do adopt injured worker benefits into ERISA plans. ERISA i
meant to be used as a wor ke wked thas®hampekt
are provided in conjunction with other employee benefits, such as pension and
health benefits. It would be an easy fix for the federal government to amend ER
provide some | imits for wo rifetime medicals owha
appropriate, if provided and incorporated into such a plan. ERISA does not requi
any employer provide any benefits, it only tells them what to do in certain situggi
when they do offer such benefits. Without occupying theesfield, this could serve a
a backstop absent total federalization. But we shall see how this playgasqueas
expected to be decided during the summer of 2016 and could be instrumental in
states such as South Carolina and Tennessee réseimiegislative efforts

MSAs and Opioids

One of the most egregious workerso <
out debate is pharmaceutical costs. Since the addition of Medicare Part D pres
drug coverage in 2006, MSA costs hagraled out of control. But the problem is
that drugs suddenly needed to be included in MSAs, but rather that MSAs refle
nationds opioid abuse probl em. Acco
Report published by the Centers for Diseasatf®l and Prevention (CDC) on Janud
1, 2016, approximately 47,000 deaths in 2014 were related to overdoses from

pain relievers and heroin, up 6.5% from 2013 [http://goo.gl/3cicJ7]. Prescription ogioi

have quadrupled in sales since 1999 andJthiged States consumes the vast majorit
opioids produced in the world. But pharmaceutical companies insisted that opioid
safe and physicians only taught to treat acute rather than chronic pain took their
it and legalized addiction was o

As i f the workersd compensation ind
of the opioid crisis in its daily claims administration, CMS compounds the proble
requiring these opioids be funded for life in MSAs if the parties attempttte affected
claims. And this is done with no consideration of the fact that medical evidence dge
support lifetime use, as opioids were never meant to be used long term.

Continued, Pag8&7
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But after the President of the United Stateswdnational attention to the epidemic in the 2016 State ofthe
Uni on addr ess, change could finally be on the@ghoc
Prescribing Opioids for Chronic Pa@irUni t ed St ates, 2016 o arjdMortaliyWeekl/@l |,
Reports (MMWR), Centers for Disease Control and Prevention (CDC). March 18, 2016, accesgble
http://goo.gl/4SaS17], providing recommendations for the prescribing of opioid pain medication for patignts :
and older in primary carsettings. The recommendations focus on the use
of opioids in treating pain lasting longer than three months or past the time
of normal tissue healing, outside of active cancer treatment, palliative care,
and endof-life care. The guideline addresses wherinitiate or continue
opioids for chronic pain; opioid selection, dosage, duration, fellpywand
discontinuation; and assessing risk and addressing harms of opioid use.
[https://lwww.cdc.gov/immwr/volumes/65/rr/rr6501el.htm].

From an MSA perspective, CM6 own opioid overutilization @§gpo
recommends Medicare Part D sponsors lower their safety edits to set red
flags for beneficiaries taking a 120mg MED daily dose for more than 90
days and with prescriptions from more than three prescribers/pharmacies. In
its 2017 Draft Call Letter, CMS is considering further reduction of unsafe
overutilization of opioids. So if CMS is attempting to reduce opioid utilization from a Medicare cograge
standpoint, then why do WCMSA approvals still include prescription almtatwith Morphine Equivale
Dosages exceeding 120 wup to 500 per day over gth
NAMSAP is trying to work with CMS to institute the following:

1. A hard cap of 90 MED based on CDC guidelines for neentban one month when the WCM3gp
includes a surgical projection; and/or

2. A hard cap of 40 MED for no more than one month, followed by a 10% per week mandatory t@perir
and weaning plan, as recommended by the CDC, until fully weaned from opioids.

[http://www.namsap.org/page/PressRelease03232016].

Unl ess workersd6 compensation carriers e mpl o
is unlikely that CMS will consider Bt

steps to monitor for potenti al overdose. dr s
with related prescription overdoses so it is interesting that insurers are not more concerned about grovid
funds for a lifetime of life ireatening levels of dangerous drugs with no oversight, once again demondgratin
that perceived MSP obligations are overshadowing fundamental principles of risk management.

Continued, Pag8s.
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