
 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 
  

 

 

 

 

 I am honored to succeed Judge Michael Alvey of Kentucky as president of NAWCJ. I am very grateful to 

Judge Alvey, our fourth president, for his leadership, service, and mentorship. I am also greatly indebted to 

Judges John Lazzara and Ellen Lorenzen of Florida and Judge David B. Torrey of Pennsylvania, the first, 

second, and third presidents of NAWCJ, respectively. Judge Lazzara, the George Washington of our 

organization and the inaugural recipient of our award for leadership and service, 

exemplifies the ideals of NAWCJ, particularly in his vigorous dedication to our mission 

of providing judicial education and enhancing justice within the workersô compensation 

system. Judge Lorenzen has shown tremendous devotion to NAWCJ, diligently and 

gracefully putting forth considerable time and effort to promote the growth and 

continued success of our organization. Judge Torrey, a nationally recognized expert on 

workersô compensation adjudicatory systems and a professor on the subject of workersô 

compensation at the University of Pittsburgh School of Law, has contributed to 

NAWCJôs success in many ways, whether through his authorship of a treatise and numerous articles on 

workersô compensation in the Lex & Verum and other publications, to his encouragement of our organizationôs 

involvement in coordinating educational efforts with other workersô compensation organizations, including the 

International Association of Industrial Accident Boards and Commissions (IAIABC). 
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 I thank all of my predecessors for their exemplary leadership in 

fostering a strong foundation for the development of NAWCJ and 

for its continued success in the future. Additionally, I am 

privileged to work with an outstanding group of officers for the 

2016-2018 term ï Immediate Past President Alvey, President-

Elect Jim Szablewicz of Virginia, Treasurer Bob Cohen of 

Florida, and Secretary Bruce Moore of Kansas. I also want to 

express appreciation to our fantastic Board of Directors ï Judge 

Torrey, Judges Lazzara, Lorenzen, and Langham of Florida, and 

Judges R. Karl Aumann of Maryland, T. Scott Beck of South 

Carolina, Melodie Belcher and Frank McKay of Georgia, LuAnn 

Haley of Arizona, Sheral Kellar of Louisiana, Deneise Turner Lott 

of Mississippi, Kenneth Switzer of Tennessee, and Jane Rice 

Williams of Kentucky ï for their contributions and service to 

NAWCJ.  

 The year has flown by. We now approach the autumn of the 

year, and summer is gradually falling into memory. On that note, 

the highlight of the NAWCJ summer season ï the Annual Judicial 

College ï took place from August 22 through August 24, 2016, as 

part of the annual educational conference of the Workersô 

Compensation Institute (WCI) held at the World Center Marriott 

in Orlando, Florida. I have been privileged to attend every College 

since the first one in 2009. I learn something new and enriching 

every time I attend that I can apply to my work, and the 

opportunity to meet adjudicators from different jurisdictions 

around the country is exciting and valuable. We were pleased to 

welcome attendees from 25 states and the District of Columbia to 

the College this year. The curriculum featured a diverse group of 

distinguished speakers and touched on a range of subjects, 

including presentations on evidence, writing, ethics, as well as 

medical topics. Additionally, the College featured a track of 

presentations geared specifically for new judges. College 

participants also had the option of attending the 6
th
 Annual 

National Regulatorsô Roundtable presented by the Southern 

Association of Workersô Compensation Administrators in 

conjunction with WCI. The roundtable was moderated by Judge 

Belcher and featured workersô compensation regulators from 

Alabama, Arizona, Colorado, Florida, Georgia, Kansas, Kentucky, 

Louisiana, Maine, Maryland, Minnesota, Mississippi, Missouri, 

Nebraska, New Mexico, North Carolina, Oklahoma, Pennsylvania, 

Rhode Island, South Carolina, Tennessee, Texas, Virginia, 

Washington, and Wisconsin. 

 No educational program would be successful without substantial 

planning in advance. Many thanks to our NAWCJ curriculum 

committee members: Judges Lazzara, Moore, Switzer, Kellar, and 

Szablewicz, for all of their tireless work behind the scenes in 

putting together an instructive, engaging, and memorable program 

yet again. 

2016-18 

NAWCJ Officers 
 

Hon. Jennifer Hopens 

President 
Austin, Texas 

Texas Department of Insurance, 

Division of Workersô Compensation 
 

Hon. Jim Szablewicz  

President Elect 
Richmond, Virginia 

Virginia Workersô Compensation 

Commission 

 

Hon. Bruce Moore 

Secretary 
Salinas, Kansas 

Kansas Department of Labor, 

Division of Workersô Compensation 

 
 

Hon. Robert S. Cohen 

Treasurer 
Tallahassee, Florida 

Florida Division of Administrative 

Hearings 
 

Hon. Michael Alvey  

Past-President 2012-14 
Owensboro, Kentucky 

Kentucky Workersô Compensation 

Board 
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 I also want to spotlight the chair, Judge Williams, and members (Judges Lazzara, Neal Pitts, and Ralph 

Humphries of Florida, Judge Moore, and Judges Wes Marshall of Virginia and Bob Swisher of Kentucky) of 

our conference committee for their work in providing important onsite assistance at the College. A special note 

of appreciation to Judge Moore for all of his excellent work as AV judge at the College in setting up name cards 

and presentations and in keeping time. 

 Thanks also to all of our attendees who volunteered as judges in Orlando at the annual E. Earle Zehmer 

National Moot Court Competition, of which NAWCJ is a sponsor. Congratulations to the winning team from 

Mississippi College School of Law and its own Jessica Pulliam, who took home NAWCJôs Best Professional 

Advocate Award. 

 While the College is over for 2016, another educational opportunity for workersô compensation adjudicators 

lies on the horizon. On September 26, 2016, NAWCJ will be cosponsoring a judicial program with IAIABC at 

the IAIABCôs 102
nd

 annual meeting, which will take place in Portland, Maine. For more information, please 

visit www.iaiabc.org/convention. 

 As a call to service (and in the spirit of the upcoming NFL season), I offer the following from the legendary 

and eminently quotable Green Bay Packers coach Vince Lombardi ï ñThe achievements of an organization are 

the results of the combined effort of each individual.ò If you are interested in becoming more involved with 

NAWCJ, please consider serving on one of our nine committees ï curriculum, conference, long-range planning, 

parliamentary, scholarship, recruitment, newsletter, website, and moot court. If you would like more 

information about serving on a committee, feel free to contact me at (512) 804-4033 or at 

jennifer.hopens@tdi.texas.gov. I also encourage you to become a member of NAWCJ if you have not already 

done so. A membership application is included in this issue of the Lex & Verum. 

 In closing, I am privileged to begin my term as president of such a wonderful organization as NAWCJ. I am 

extremely grateful for this opportunity to serve and deeply humbled by it. 
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 As predicted, the 29
th
 year for the Moot Court Competition in Orlando was a high point of the 2016 WCRI 

conference and included outstanding performances from all of the participating teams. For the first time in 

many years, the winning team hailed from a school outside of Florida, the 2016 winner is the Mississippi 

College School of Law from Jackson, Mississippi. The competition included 20 teams from 6 different states 

and required the prevailing team to win both at the preliminary rounds, before a panel of workersô 

compensation judges, as well as at the final round before a panel of appellate judges. 

 The winning team from the Mississippi College of Law included three students, Jessica Pulliam, Regan 

Murphey, and Kristin Swearengen. Ms. Swearengen participated in the brief writing part of the competition and 

the other team members represented the school at the oral arguments. The coaches for the winning team, all 

from Jackson Mississippi, were Daniel Culpepper and Amanda Myers, from the law firm of Anderson, Crawley 

& Burke. There was no question from all those judging the competition that the winning team worked hard on 

their presentations as well as exhibited confidence and poise in their oral presentations. 

 In addition to being a member of the winning team in the overall competition, Jessica Pulliam was named as 

the Outstanding Professional Advocate of the 2016 moot court competition. This award is given to the student 

selected by the all of the judges as being the best of show with regard to poise, composure, respectful demeanor, 

eye contact and use of allotted time. I had the opportunity to hear Ms. Pulliam argue during the second round of 

the competition and whole heartedly agree with her selection for this honor. 

 This yearôs moot problem involved the weight given to a medical opinion from an appointed physician, 

appointed to resolve the conflict between the expert opinions submitted by the parties. The students argued as to 

whether the judge erred in giving a strong presumption of correctness to the appointed expert in making his 

final determination in the case. As is prior years, this yearôs competition worked to enhance the field of 

workersô compensation law as a part of the educational curriculum in the law schools that participated. 

 One of the winning teamôs coaches, Daniel Culpepper, provided these comments regarding his experience at 

the 2016 moot court competition:  

This is the only competition that I have been involved with that has sitting judges performing the 

judging and not attorneys, law professors, or other law students. The competition allows the 

competitors to be involved in an oral argument with judges asking questions and challenging their 

respective positions. The eye of a judge is much different than a practicing attorney or law 

professor. In my opinion, this competition provides the competitors with an experience that is as 

close to a real-life oral argument without arguing an active case. The opportunity to perform that 

argument multiple times before different panels of interested and engaged judges is invaluable 

experience. 

 We congratulate the team from Mississippi (pictured on Page 10) on the win in Orlando in 2016 and also 

thank all of the NAWCJ judges who volunteered at the 2016 moot court competition in Orlando! 

 
__________ 

*  Judge Haley is an Administrative Law Judge in Arizona, a member of the NAWCJ Board, and Chair of the Lex and 

Verum Committee.  

Mississippi College School of Law wins 

gold in the 2016 E. Earle Zehmer 

National Moot Court Competition! 
 

By: Hon. LuAnn Haley*  
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 The 8
th
 Annual NAWCJ Judicial College met my every expectation and more. Never a disappointment, the 

College began with the Moot Court Competition preliminary rounds on Sunday. The Moot Court teams were 

dynamic, but I will defer to the Honorable LuAnn Haley to provide you with a full update under a separate 

article in this newsletter.  

 On Monday, the day began with a brief welcome and door prizes presented by NAWCJ immediate past-

president the Honorable Michael Alvey. And then, the always exciting seminars began.  
 

Evidence for Adjudicators:  

 During this panel discussion, the panelists engaged the audience in a discussion regarding important 

evidentiary topics faced in their jurisdictions.  

 Judge Jennifer Hopens explained that the rules of evidence do not apply in Texas. As long as the evidence or 

witnessôs names are timely exchanged, then it is admitted. She also discussed an evidentiary curiosity in Texas 

regarding intoxication. If the evidence shows that Claimant was intoxicated at the time of the injury, the burden 

shifts to the employee to prove that he had the normal use of his mental and physical faculties at the time of the 

injury.  

 Judge Melodie Belcher pointed out that in Georgia, records of regularly conducted activity shall not be 

excluded as hearsay. Additionally, live testimony is not necessary as long as there is a written certification of 

the record. Police reports, on the other hand, are admissible and neither a live witness nor an affidavit is 

required. Judge Belcher presented an evidentiary curiosity in Georgia that medical records are admissible if 

signed and dated by the examining or treating physician. No additional affidavit is required.  

 I, Judge Shannon Bishop, explained that the rules of evidence are relaxed in Louisiana. However, proceedings 

should be conducted in conformity with accepted standards of practice and procedure. Louisianaôs hearing rules 

require that pre-trial statements including witness and exhibit lists be filed timely and the Judge may exclude 

evidence if it is not listed in the pre-trial statement. Unlike Georgia, medical records must be certified or they 

may be excluded. Lastly, I discussed the Judgeôs ability to appoint an independent medical examiner to provide 

guidance on medical issues. The IMEôs opinion is given significant weight, but is not conclusive. 

 Judge Robert Swisher was unable to make the conference due to budgetary issues in Kentucky. However, 

Judge Torrey graciously took on the task of discussing Kentuckyôs evidentiary scenarios regarding social 

media. The admissibility of evidence in Kentucky requires authentication or identification. Evidence or 

testimony must be provided to authenticate photos, Facebook pages, etc. However, it was noted that the 

evidence must be relevant. An evidentiary curiosity in Kentucky is that all witnesses, except physicians, must 

testify live at a hearing or by deposition. 

 Judge David Torrey explained that Pennsylvania law states that workersô compensation judges are not bound 

by the rules of evidence, but all findings shall be based on sufficient competent evidence. Judge Torrey 

provided scenarios highlighting hearsay exceptions such as the declarantôs then existing state of mind, present 

sense impression, and excited utterance. He also shared an evidentiary curiosity regarding medical records. He 

explained that signed medical reports and authenticated medical records are not admissible unless the claim is 

for fewer than 52 weeks. If the claim is for more than 52 weeks, the mover must schedule and pay for the 

doctorôs trial deposition.  
 

 

A Synopsis of the 8
th
 

Annual Judiciary College 
By: Hon. Shannon Bruno Bishop* 
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Repetitive Use Injuries: 

 Dr. J. Mark Melhorn discussed repetitive trauma by addressing 

five issues:  1) diagnosis, 2) causation, 3) treatment, 4) return to 

work, 5) impairment and disability. Most interesting was his 

discussion of causation. He stated that when examining causation, 

one must identify the evidence of the disease and assess it for a 

causal relationship. Once that is done, the evidence of exposure is 

assessed with consideration of other relevant factors and once the 

validity is examined, a conclusion is formed with regard to the 

work-relatedness of the disease in the person undergoing the 

evaluation. Dr. Melhorn took the audience through the above 

analysis by using examples of individuals suffering from 

Mortonôs Neuroma and Carpel Tunnel Syndrome.    
 

Comparative Workersô Compensation Law Panel: 

Each year, the most interesting panels include those where 

panelists discuss how statutes differ from state to state. This year, 

Judge Ken Switzer (Tennessee) moderated a discussion with 

Judge R. Karl Aumann (Maryland), Judge Elizabeth Crum 

(Pennsylvania), Judge Deneise Lott (Mississippi), and Judge 

Elizabeth Elwin (Maine). Below is a brief synopsis of some 

differences.  
 

Mississippi 

1. Attorney legal fees are limited to a fee of 20%. 

2. Utilization Review ï the doctor must be licensed in MS; 

there is no Medical Director thus medical issues can go 

directly to the judge. 

3. The Judge looks to the treating doctor who has extensive 

knowledge and treatment of claimant. However, the Judge 

can appoint IMEs. 

4. Parties bring and pay for interpreters. 

5. Mediation is not required. The Judge can order a mediation, 

but they seldom do.   
 

Pennsylvania 

1. Attorney legal fees are limited to 20%. However, the Judge 

can award unreasonable contest fees to be paid by the 

carrier.  

2. There is no Medical Director. There is a UR process where 

the decision goes to the Judge de novo. 

3. Medical testimony is by deposition. Doctors can be 

appointed. 

4. Hearings are in-person hearings. However, status hearings 

are conducted by phone and scheduling orders set forth the 

deadlines.  

5. More than 90% of injured employees are represented. 

Interpreters are provided for non-English speaking 

individuals. 

2016 NAWCJ 
Board of 
Directors 

 
 

Hon. R. Karl Aumann, 2016-18 
 Maryland Workersô Compensation 

Commission 
 

Hon. T. Scott Beck, 2016-18 
 South Carolina Workersô 

Compensation Commission 
 

Hon. Melodie Belcher, 2016-18 
 Georgia State Board of Workersô 

Compensation 
 
 

Hon. LuAnn Haley, 2015-17 
Industrial Commission of Arizona 

 

Hon. Sheral Kellar, 2016-18 
 Louisiana Workforce Commission 
 

Hon. David Langham, 2015-17 
 Florida Office of Judges of 

Compensation Claims 
 

Hon. John J. Lazzara, 2016-18 

Past-President 2008-10 
 Florida Office of Judges of 

Compensation Claims 
 

Hon. Ellen Lorenzen, 2016-18 

Past-President, 2010-12 
 Florida Office of Judges of 

Compensation Claims 
 

Hon. Deneise Turner Lott, 2015-17 
 Mississippi Workersô Compensation 

Commission 
 

Hon. Frank McKay 2015-17 
 Georgia State Board of Workersô 

Compensation 
 

Hon. Kenneth Switzer 2015-17 
Tennessee Court of Compensation 

Claims 
 

Hon. David Torrey 2015-17 

Past-President 2012-14 

Pennsylvania Department of Labor 

and Industry 
 

Hon. Jane Rice Williams, 2015-17 
Kentucky Department of Workersô 

Claims 
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Maine 

1. There are 8 ALJs in five offices.  

2. Judges serve as trial and Appellate judges. 

3. When there is a dispute between the private health care provider and the workersô compensation carrier 
regarding who is responsible, the private health care provider must pay benefits pending the outcome of 

the workersô compensation claim.   

4. IMEs are on the Boardôs list. They are considered to be "super doctors". Their opinions must be accepted 
unless there is clear and convincing evidence to contrary. An Employer may pick the medical provider 

within the first 10 days then injured employer can move on. 

5. The proceedings include a ñtroubleshootò phase where there are discussions with the adjuster, then there 
is mandatory mediation (often by phone but prefer in-person). This is followed by a formal in-person 

hearing.  

6. 5% of injured employees are pro se. The judge can ask questions during the proceedings. The state pays 

for the use of a language line for translating for non-English speaking individuals.  
 

Maryland 

1. Legal fees are contingent to maximum of $20,000 out of benefits.  Legal fees are on a scale based on 

benefits obtained. 

2. There is no UR process, but there is a similar system.  The Judge makes the decision regarding medical 

issues with the assistance of the Medical Director.  

3. Injured employees are often referred to their treating physicians by the attorney.  The judges make the 

attorneys pick an IME. 

4. Hearings are in-person, (compensability) fast track within 45 days. 

5. There are 10 judges with approximately 25 hearings a day (orders are issued and appeals go to Circuit 

Court).  

6. Mediations are not used until after a hearing (and before an appeal). 
 

Judicial Writing for New Judges: 

 The Honorable Melanie May (Florida) provided a very informative session on judicial writing. She urged the 

audience to make the shift from advocate to neutral arbiter and avoid expressing feelings or personal opinions. 

Her top tips were to 1) know your audience, 2) plan your writing, 3) select your facts (only the relevant facts), 

4) reveal your analysis (the proper standard of review and applying the law to the facts), 5) conclude (short and 

to the pointéwhat is the outcome), and 6) EDIT (avoid wordiness, spell-check, and re-read)!      

 Judge May also provided some helpful tips to keep the reader engaged:  

a) use shorter sentences and shorter paragraphs, 

b) avoid using passive and opt for active, 

c) use headings or paragraphs topic sentences, 

d) chunk by using bullets, 

e) avoid fancy fonts, 

f) avoid footnotes, 

g) put the most important information at the top of the page. 
   
Judicial Ethics Conundrums and Humdrums 

For the Judicial Ethics seminar, the audience was divided into smaller groups to discuss various ethics issues 

and requirements. We discussed conflicts of interest and the judgeôs duty to disclose and/or recuse when 

litigants who are members of the judgeôs prior law firm or a family member. We also discussed ethical 

dilemmas a judge may face when involved in social media or extra-judicial activities such as civic, social or 

political events. There were no wrong answers (at least, not many) amd the discussion was very interesting and 

thought-provoking.  
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Transitioning to the Bench: 

The Honorable David Imahara (Georgia) moderated this panel 

which consisted of Judge Aisha Taylor (South Carolina), 

Judge Allen Phillips (Tennessee), and Judge Nicole 

Tifverman (Georgia). The panelists provided their experiences 

and perspectives as they changed from the role of lawyer to 

judge. They stated that the biggest difference is the transition 

to listening to the facts, weighing the evidence, and applying 

the law as opposed to arguing for your client. All of the 

judges expressed their desire to make a positive difference in 

the system and the lives of the parties.  The panelists gave tips 

about controlling the courtroom during hearings stating that 

you should be confident, prompt, clear, concise, and patient 

with the litigants and attorneys. Another suggestion (one that I 

received from my Chief Judge upon taking the bench) is that 

ñwhen in doubt, let it in.ò  It is better to allow evidence in than 

to exclude it. As the judge, you have the discretion with 

regard to how much weight you give the evidence, if any.      
 

Ethics Jeopardy 

 Deborah Hughes with the Office of the Disciplinary 

Administrator in Kansas, led the group led through a game of 

Ethics Jeopardy on issues of attorney-client relationship, 

officer of the court, fees and trust transactions, and 

advertising. The game show themed panel was a fun-filled 

way to discuss ethical dilemmas.  
 

The Opt-out, the Constitution, and the Grand Bargain 

 Michael C. Duff (Wyoming) moderated this group of 

panelist consisting of Commissioner Ryan Brennan (Texas) 

and Commissioner Robert Gilliland (Oklahoma) regarding 

this hot topic.  

 Commissioner Gilliland explained that high premiums and 

large indemnity payments resulted in the change in the 

Oklahoma system. In Oklahoma, employers must participate 

in workersô compensation unless it opts out and has a written 

alternative benefit plan. With this change, claims decreased 

from to 15,000 to 4,600. Commissioner Gilliland indicated 

that the decrease could be because benefits were reduced 

resulting in smaller cases not being filed. Old claims were 

resolved in 6-9 months, but under the new system claims 

resolve in 3 months. Under the Opt-out system, employees 

receive the same form of benefits, but the employer decides 

the covered injuries. For example, the following injuries are 

not covered: mental, mold, cumulative trauma (repetitive 

injury), bacteria. In Oklahoma, the claims go through the 

claims adjuster, then a three-person company employee panel 

or hired attorney, then to the ALJ.  

Catrice Johnson-Reid 

Appointed Louisiana 

Workersô Compensation 

Judge 
 

 
 

 Catrice Johnson-Reid was recently 

appointed Division Judge in the New 

Orleans Workersô Compensation Court.  As 

Division Judge, Judge Johnson-Reid 

conducts judicial hearings in the Eastern 

Division and renders decisions that are 

appealable to Louisianaôs Fourth Circuit 

Court of Appeals.  Johnson-Reid is a native 

of New Orleans and received her Bachelor 

of Arts degree from Loyola University New 

Orleans and her Juris Doctorate from 

Southern University Law Center.  

 Prior to her appointment, Judge Johnson-

Reid was in private practice for 20 years, 

litigating workersô compensation, medical 

malpractice, class action, and personal 

injury cases.  During that time, she also 

provided numerous hours of pro bono legal 

service to individuals throughout the 

community.    

 Judge Johnson-Reidôs past and/or current 

professional and community involvement 

include: American Bar Association, 

Louisiana State Bar Association, New 

Orleans Bar Association, National Bar 

Association, Louis A. Martinet Legal 

Society, Independent Womenôs 

Organization, Delta Sigma Theta Sorority, 

Incorporated and the NAACP. Judge 

Johnson-Reid is married to Winston Reid 

and has two sons, ages 20 and 10. 
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 Commissioner Brannan explained that in Texas there are three options 1) go bare (making the employer liable 

in tort), 2) insure through ERISA-governed plan, 3) opt-in to workersô compensation (exclusive remedy). He 

stated that 2/3 of employers have workersô compensation. He stated that 5% go bare and 19% have alternative 

benefit plans privately regulated.  
  
Advanced Judicial Writing: 
 Professor Wayne C. Schiess (University of Texas School of Law) provided a detailed and beneficial 

discussion of Advanced Legal Writing. This session lasted approximately three hours and I can only attempt to 

provide a recap of the meaningful information that was shared with the group.     

 Professor Schiess explained that there are necessary steps to improving your writing process. He stated that 

the writer must ñbrain dumpò by putting everything on paper. There should be no order or logic to the 

sentenceséjust dump it out there. The next step is to sort and order by organizing the topics into groups by 

creating an outline. The next step is to write your draft then edit it by organizing the sentences and reviewing it 

several times. Professor Schiess recommends five passes. He suggests that sentences should consist of 20-25 

words.   

 Professor Schiess stressed the importance of ñtransitionò by instructing the group to do the following:    

1. Write topic sentences. Dates don't have to be at the beginning of the sentence. Incorporate dates into the 

sentence OR use other references such as three months later, the next day, etc. 

2. Use conjunctive adverbs (transition words). 

3. Use short transition words (beginning a sentence with "but" is acceptable and is less formal than 

"however"). 

4. Repeat a key word or phrase used at the end of the previous paragraphs. 

5. Repeat a key word or phrase from the beginning of previous paragraph. 

6. Repeat the structure of a previous paragraph.  

7. Adapt a key word from the end of the previous paragraph. 

8. Use sub-headings. 

9. Use demonstrative pronouns WITH a relevant noun. 

10. Use time element. 

11. Introduce an example. 

12. Write single sentence transition.  

13. Use ordinals. 
 

Professor Schiess provided an outline regarding the importance of concision. 

1. Assess passive voice - it's always longer; needed to remove the actor, when the actor is not important, 

focus on the thing and what happened to the thing (not the actor);    

2. Don't fear possessive instead of using "of"; 

3. Remove redundancy; 

4. Omit needless details - most dates are clutter "over-particularization"; 

5. Cut throat-clearing phrases;      

6. Diminish sesquipedalian vocabulary - reduce big words; make it easier to read for layman;  

7. Edit for wordiness;   

8. Revise unnecessary nominalizations - verb turned into a noun...i.e. use ñsettleò instead of enter into 

settlement;  

9. Eliminate excessive prepositions; 

10. Deflate compound prepositions;  

11. Choose lighter transitions; 

12. Turn independent clauses into participial phrases - combine two sentences to save a word or two; 

13. Use pro-verb and elide verbs - a verb that replaces another verb; 

14. Delete "that" but don't over delete which could cause confusion; 
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Professor Schiess provided very helpful charts, lists, and examples to assist in improving judicial writing. The 

information was well received and the audience gave many accolades.   
 

Heart, lungs, and other presumptions: 

 The Honorable Jim Szablewicz (Virginia) led a panel discussion on presumptions. In Kentucky, if an 

employee is unable to explain an injury, there is a presumption that it is work related. The employer must then 

rebut the presumption.   

 In Florida, firefighters and law enforcement officers have the presumption of heart disease tuberculosis, and 

hypertension. However, the presumption of mental injuries (PTSD) only provides medical benefits. The rational 

for these presumptions is that first responders would not be able to prove case because of the strict requirements 

under the statute. Another presumption involves the Expert Medical Advisor (the topic of this yearôs Moot 

Court Competition). A judge can appoint an expert medical advisor whose opinion is presumed to be correct. 

 In Virginia, the Cancer presumption requires proof of exposure to a toxic substance and that the toxic 

substance causes the type of cancer that you have. Rebutting this presumption can be difficult. Is there 

competent evidence to show another cause is a major contributing cause based on objective medical findings?  
 

Hot topics in Workers' Comp: 

 Our final panel consisted of Judge Larry Karns (Kansas), Judge David Threedy (Washington), Dr. Dwight 

Lovan (Kentucky), and Judge Sheral Kellar (Louisiana).  The panelists discussed the issues of judicial 

appointments, attorney representation, security in hearings, and an analysis of causation as it relates to cases in 

their states. 

 This year's Judicial College was an opportunity to meet new judges and rekindle relationships with old judges 

from across the nation.  The social events were exciting and fun-filled. And the seminars were, as always, 

educational and provided attendees helpful hints and suggestions to bring back to their home states.  Mark your 

calendar to attend next year's Judicial College August 6-9, 2017. You will not be disappointed. 
 

__________ 

*  Judge Bishop is an Administrative Law Judge in Louisiana and a member of the Lex and Verum Committee.  
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Mississippi 

College Wins 

Zehmer Moot 

Court 
The MC team (L to R) included 

Jessica Pulliam, supporter Jim 

Anderson, brief writer Kristin 

Swearengen, and Regan 

Murphy. The team was 

supported by MC Director of 

Advocacy Vicki Lowery, 

attorney coaches Daniel 

Culpepper and Amanda Myers, 

and faculty advisor Meta 

Copeland.  
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Disclaimer:   This article was  reprinted, with permission of the author, from the Summer 2016 edition of 

the Workersô Injury Law & Advocacy Group (WILG) magazine.  WILG is a non-profit membership 

organization dedicated to representing the interests of workers and their families who suffer worker-

related injuries or occupational illnesses.   The views and opinions expressed in this article are singularly 

those of the author, who is a member of WILG,  and do not necessarily reflect the official policy, opinion, 

belief or  position of the editorial staff of the NAWCJ or any of its members. 

 

 By now youôve probably heard about ñAmericaôs opioid epidemic.ò Forty-four Americans die every day from 

an overdose of prescription painkillers, according to the Centers for Disease Control and Prevention. The DEA 

says heroin and prescription drug overdoses now kill more Americans every year than gunshots or car 

accidents.  

 To the uninitiated, the current "epidemic" must seem like a mysterious storm or a plague that has come upon 

us without warning. In fact, it's a public health crisis that has been building for many years. And make no 

mistake: the human misery caused by opioid addiction is as tragic as the cost to society is high. 

 No self-respecting politician - especially in an election year - wants to be perceived as being either soft on 

drugs or callously unmoved by human tragedy. The workers' compensation system comprises a subset that has 

been hit especially hard by the opioid epidemic. But many of the heavily restrictive measures being considered 

as solutions to this crisis will, in the long run, do more harm than good, 
 

BEFORE THE PLAGUE - OXYCONTIN 

 Before 1990, the practice of prescribing narcotics for non-surgical and non-terminal cases was relatively 

uncommon. But in the last 25 years the number of prescriptions written for hydrocodone and oxycodone has 

more than quadrupled, from 40 million in 1991
1
 to nearly 180 million in 

2013.
2
 

 The wave of prescription narcotic pain pills coincides remarkably with the story arc of OxyContin. Purdue 

Pharma began manufacturing OxyContin in the U.S. in 1996, with spectacular results. By 2001 OxyContin was 

the bestselling narcotic pain reliever in the country.
3
 "By 2002, prescriptions written for non-cancer pain 

accounted for 85% of the OxyContin sold, despite a lack of data regarding the safety of this practice," writes 

opioid addiction treatment specialist Dr. Jana Burson. "By 2003, primary care doctors, with little or no training 

in the treatment of chronic non-cancer pain, prescribed about half of all OxyContin prescriptions written in this 

country."
4
 

 Purdue's marketing strategy was ingenious. The company sold OxyContin as a wonder drug, downplaying the 

risk of addiction. And they targeted doctors in rural areas who had little or no training in either pain 

management or in addiction medicine.
5
 "There is no question that the marketing of OxyContin was the most 

aggressive marketing of a narcotic drug ever undertaken by a pharmaceutical producer," says Barry Meier, 

author of Pain Killer: A "Wonder" Drug's Trail of Addiction and Death.
6
 

Americaôs Opioid Epidemic: 

the new Battleground for 

Workersô Rights 
 

by Gregory Hubachek  
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 In 2007, Purdue representatives admitted to engaging in fraudulent marketing and 

misleading the public. By that time, however, the damage was done. In 2010, doctors 

wrote enough narcotics prescriptions to give a bottle of pills to every American. 

Studies suggest the tidal wave of narcotics prescriptions in American may have 

already crested in 2011. As doctors have become more aware of the high addiction 

potential, it seems they are dispensing them more judiciously.
7
 

 Nevertheless, we as a society stand at a crossroads. We've admitted we have a 

problem and we all agree that something must be done about it. So steps are being 

taken. But are they the right steps for America's workers? 

 

TEXAS, OKLAHOMA AND WASHINGTON: SUCCESS STORIES? 

 It will not come as a surprise to WILG members that the insurance industry and its 

political allies have a ready-made solution to the opioid epidemic: mandatory closed 

prescription drug formularies.  

 Texas, Oklahoma and Washington are often held up as models for states that are 

considering new prescribing guidelines to combat the opioid menace. Texas and 

Oklahoma adopted the ODG in 2011 and 2014 respectively; Washington State 

created its own custom formulary in 2004. 

 While supporters always cite big potential costs savings as the first benefit of 

adopting a closed formulary, we are also told that closed formularies get injured 

workers off of dangerous drugs such as opioid painkillers.  

 The latest edition of the Workers' Compensation Research Institute study on opioid 

prescribing trends highlights Texas and Oklahoma ï two states that recently adopted 

the ODG as a closed formulary - as leaders in reducing longer-term opioid use 

among the injured worker population. While noting that the policy changes 

highlighted in the study "are provided not as underlying factors but as background 

information that might facilitate the reader in interpreting the results," the suggested 

interpretation is clear: mandatory closed formularies reduce the amount and the cost 

of opioids in the workers' comp population.
8
 

 It's hard to argue with the cost containment claims, at least if one only looks at the 

immediate aftermath of implementing a closed formulary. According to the Texas 

Department of Insurance, the total cost of prescriptions for drugs on the ODG "not 

recommended" list fell by 83 percent in the first work year after the closed formulary 

was implemented. The department says the total cost of "not recommended" drugs 

for legacy claims dropped from $1.42 million in August 2013 to $290,000 in 

September 2014.
9
 

 But Texas and Oklahoma are the "true believer" pioneers. States that want to keep 

pace and remain business-friendly by lowering workers' compensation costs might 

just follow their lead in allowing companies to opt out of the comp system altogether. 

Motivated by cost savings of between 40 and 90 percent, corporations including 

Home Depot, Costco, Lowe's and Taco Bell have already shifted more than 1.5 

million workers to private plans in Texas and Oklahoma. These company written 

plans "almost universally have lower benefits, more restrictions and virtually no 

independent oversight." Companies control almost every aspect of the compensation 

claims process, and many of these plans roll back some of the most basic protections 

for workers, such as cutting off treatment after two years.
10 
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 The business lobbies and legislators who have spearheaded the adoption of closed 

formularies in Texas and Oklahoma want the public to believe these measures are not 

motivated only by the desire to cut costs for employers and insurers, but by their genuine 

concern for the wellbeing of injured workers. In the words of Oklahoma chamber of 

commerce lobbyist Jonathan Buxton: "Getting them healed and back to work is the goal 

of our system, and it's better incentivized now," he said.
11

 

 If it is truly the case that closed formularies not only reduce opioid dependence but also 

result in happier, healthier workers who are able to return to work faster while making 

the same wages they did before being injured, we will surely be seeing studies coming 

out of Texas and Oklahoma to verify it in the near future ...or will we?  

(Waiting...) 

 What we expect to see is more of what we've seen since states began to drastically 

reduce benefits for injured workers 10 years ago: massive cost-shifting from employers 

to taxpayers as workers are ejected from the workers' compensation system and end up 

on Medicare and Social Security. 

 

EBM: SHIFTING COSTS FROM COMPANIES TO TAXPAYERS 

 Thirty-three states have passed laws since 2003 cutting benefits to injured workers or 

making it harder for workers to apply for benefits. A ProPublica investigative report cites 

a study by UC-Davis health economist J. Paul Leigh "estimating that workers' comp 

covered less than a third of injured workers' medical costs and lost earnings in 2007 and 

that government programs like Social Security, Medicare and Medicaid had shelled out 

about $30 billion to fill part of the gap."
12

 

 An OSHA study found that as a result of these workers' compensation "reforms" 

employers now pay only around 20 percent of the overall cost of workplace injuries and 

illnesses. "This cost-shift has forced injured workers, their families and taxpayers to 

subsidize the vast majority of the lost income and medical care costs generated by these 

conditions," OSHA says. 

 Guidelines such as the ODG and ACOEM are touted by their proponents as evidence-

based medicine. Read any mainstream news piece on states that are looking to adopt a 

drug formulary and you'll likely encounter the phrase "evidence-based formulary." 

 This is a public relations victory for the business and insurance cartel because even the 

biggest proponents of EBM formularies have acknowledged the lack of hard scientific 

data to validate their paradigm. 

 The fundamental assumption underlying EBM is that physicians with access to 

research and statistics from scientifically valid clinical studies will provide better and 

more cost-effective care for their patients. This makes sense, in theory. But both the 

ODG and the ACOEM are produced by private organizations backed by the insurance 

industry with the primary objective of containing costs. 
13

 

 "An EBM founder also conceded that there was 'no convincing direct evidence' that 

EBM's fundamental assumptions were correct," Roselyn Bonanti wrote in the Spring 

2012 issue of Workers' First Watch. "He stated additional work needed to be done if 

EBM was to continue to evolve.ò
14

 

 Despite the lack of evidence, closed formularies are routinely used to deny needed 

treatment and medication to injured workers, terminating benefits according to "one size 

fits all schedules" and restricting medication and treatment to a limited menu of options. 
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 Even in states where adherence to the ODG has not yet been legally mandated, writes Iowa attorney Matthew 

D. Dake, "guidelines are still used informally by nurse case managers, adjusters, or other company officials, in 

influencing the care provided by the physician."
15

 

 In fact, states that choose to follow the lead of Texas and Oklahoma in adopting the ODG as a closed 

formulary might just choose to take the next step as well, allowing employers to opt out of the comp system 

entirely and write their own benefits plans. 

 The plans written by some companies who have opted out in Texas state the cost-shifting intent clearly. The 

benefit plan for Russell Stover Candies says that the company's benefits "are secondary to all other benefits," 

while Home Depot's plan "requires its employees to 'take whatever benefits are available,' including enrolling in 

Social Security disability."
16 

 

HUMAN AND SOCIAL COSTS 

 It is galling enough to realize you and I are being taxed with subsidizing companies such as  McDonald's, 

Costco, Walmart, and Hobby Lobby so they can make more money for shareholders while cutting benefits for 

their employees.
17

 

 But the price of implementing restrictive "evidence-based formularies" isn't just measured in dollars. "These 

guidelines do not adequately address extended, long-term complications, nor do they permit alternative 

treatment," Bonanti writes. "The limiting nature of EBM guidelines could potentially result in the denial of 

treatment for thousands of workers who may never know whether a given treatment may have helped them or 

not.ò
18

 

 When these workers are unable to return to work soon after the injury at their prior wages, the results are often 

devastating. Depending on the severity of the injury and the degree to which benefits are curtailed or denied, 

severely injured workers often end up in the Medicare/Medicaid system, dependent on Social Security benefits, 

or both. Disabled workers and their families - often end up in poverty, evicted from their homes, and lacking the 

resources needed to make a new start.  

 The end result of shortsighted reforms to the workers' comp system is an ever-shrinking middle class, as the 

OSHA study points out. Injuries and illnesses that are not covered under workers' compensation "force working 

families out of the middle class and into poverty, and keep the families of lower-wage workers from entering 

the middle class.ò
19

 

 Lower-income workers are more likely to work in environments where serious injuries are more prevalent. 

The story arc for severely injured workers who are denied adequate treatment under a restrictive formulary is all 

too familiar - and depressing. 

 

THE CDC OPIOID GUIDELINES 

 On March 15, the federal government published the CDC's controversial opioid treatment guidelines. 

Although the guidelines are not legally binding, they essentially set a new de facto national standard for opioid 

prescribing. 

 Prior to official publication, many physicians voiced their concern that the CDC opioid guidelines were driven 

by politics, with little concern for patients suffering in chronic pain. Even high-ranking members of the FDA 

spoke out publicly against the guidelines, questioning the CDC's science. 
20

 

 The American Academy of Pain Medicine chided the CDC, saying the recommendations were based on 

"weak or no scientific evidence." Of the 12 specific recommendations in the CDC's proposal, the AAPM 

characterized five of them as based on "low quality evidence" and the remaining seven as based on "very low 

quality evidence."
21  

In its response to the draft guidelines, the Academy also expressed concern that adoption of 

the guidelines would threaten the ability of physicians to meet the legitimate needs of their patients. 

 Responding to the CDC's recommendation of a three-day limit on initial prescriptions for cases of non-

traumatic pain, the AAPM wrote, "[T]here is concern that physicians may misinterpret the guideline and 

inappropriately generalize the recommendation to all acute pain conditions.ò
22 
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 In fact, the transition from voluntary recommendations to mandatory guidelines is already underway. Even 

before the draft recommendations were finalized, legislation was passed making them mandatory for the 

Veterans Administration and its 6 million patients. More than half of veterans treated at the VA report being in 

chronic pain, according to a study by the Inspector General, while many also suffer from post-traumatic stress 

and other disorders.
23

 

 Doctors are already curtailing opioid doses for their chronic pain patients in anticipation of tightened 

guidelines. Dr. Robert L. Wergin is chairman of the board of the American Academy of Family Physicians and 

is a family practitioner in rural Nebraska. In a New York Times profile, Wergin describes cutting opioid 

dosages to a man with inoperable spinal stenosis who needs to keep chopping wood in order to heat his home. 

"A one-size-fits-all prescription algorithm just doesn't fit him. But I have to comply."
24

 

 In a Huffington Post opinion explaining why he felt compelled to take a public stand against the CDC 

guidelines, primary care physician Stefan Kertesz wrote: "Patients are not dough, waiting to be stamped into 

conformity with whatever the cookie cutter requires. The guideline's top line recommendations do not recognize 

the central importance of personalized decisions. It opens the door to harsh and restrictive misinterpretation, 

even if the authors themselves had no such intention."
25 

 

HEROIN: ANOTHER UNINTENDED CONSEQUENCE 

 The rising tide of heroin abuse is sweeping across the country may be among the-most alarming unintended 

consequences of the new opioid politics. Because of differences in brain chemistry from one person to another, 

some individuals are more susceptible to opiate addiction than others. Over time, opioid medications actually 

change the user's brain chemistry. Once a patient who is genetically predisposed to opiate addiction gets 

hooked, they need to be weaned off the drug. Many patients need a combination of detoxification, 

psychological counseling, and medication-assisted therapy to overcome the addiction. 

 Simply taking these addicted patients' pills away doesn't magically sober them up and get them back to work. 

Common sense tells us, if the patient is addicted, they'll go looking for a new source. Every day, former opioid 

pill users are turning to a readily available substitute: Mexican black tar heroin. Where opioid pills can cost 

between $20 and $60 apiece on the black market, black tar heroin is pure, potent and cheap. 

 In the Frontline documentary Chasing Heroin, Tom McLellan, former Deputy Director of Office of National 

Drug Control Policy, says: "I mean, prescription opiates is heroin prep school. The inevitable thing is going to 

be a reduction in the availability of those. Once that happens, you have to ruin to something. And that is going 

to be high-potency street opiates, heroin."
26

 

 Sam Quinones' book Dreamland: The True Tale of America's Opiate Epidemic is the story of how small 

Mexican drug organizations began targeting prescription opioid users as a lucrative customer base as far back as 

the early 1990s. They would identify communities with a high percentage of pill users and set up black tar 

heroin "stores" there. The Mexican "salesmen" were polite. They didn't engage in violence against other drug 

families, and - like a pizza chain - they delivered. 

 "These young Mexican men were polite, and taught to give the best possible customer service, to keep the 

business of the addicts," Burson writes. "This heroin was cheap and potent. Opioid pain pill addicts who were 

desperate to avoid opioid withdrawal switched to heroin because they could get high with less money.ò
27

  

 It may be too early in the game to draw valid conclusions about the percentage of opioid users who will turn 

to heroin or other street drugs after losing their prescription opioids. However, the data available since Texas' 

closed formulary went into effect in September 2011 is interesting. 

 According to NIH drug abuse statistics, the percentage of treatment admissions and number of deaths 

attributed to heroin in Texas were higher in each of 2011, 2012 and 2013 than in any other year since 1998 (the 

first year for which data was available). Meanwhile, deaths from "other opioids" and synthetic narcotics 

declined by 30 percent (from a total of 729 in 2010 to a total of 513 in 2013).
28 
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MASSACHUSETTS AND CALIFORNIA 

 The concern expressed by physicians over the CDC 

opioid guidelines and the general lack of evidence for 

the validity of evidence-based formularies seems well 

founded. Two of the most historically worker friendly 

states in the nation, Massachusetts and California, are 

already in the process of adopting closed formularies. 

Many other states where worker's compensation 

benefits have already been reduced are also 

considering closed formularies. 

 In an interview on PBS NewsHour, Massachusetts 

Gov. Charlie Baker said that he simply decided to 

follow the CDC's recommendation when introducing 

legislation designed to curb the number of opioid 

overdoses in Massachusetts. Noting that the 

Massachusetts Medical Society had recommended 

limiting first-time narcotics prescriptions to a seven-

day supply, "Our approach to this was to take the 

CDC preliminary recommendation, which was three 

days," Baker said. 
29

 "[W]e picked three days for first 

prescriptions, sort of acute pain, you have a wisdom 

tooth out, you break a finger, something like that," 

Baker said. Baker is also head of the health committee 

for the National Governors Association. 

 Baker's opioid legislation - amended to make 

concessions to physicians and other stakeholders - was 

unanimously approved by both the House and the 

Senate and became Massachusetts law on March 14. 

Hailed by stakeholders across the political spectrum, 

the new law provides for a commission of medical 

experts to oversee the prescribing guidelines. It limits 

initial opioid prescriptions to seven days, per the 

recommendation of the state medical society. And it 

requires doctors to check the prescription drug 

monitoring program every time they write an opioid 

prescription.
30

 

 Meanwhile, a new California law requires the state 

workers' compensation system to develop and 

implement a prescription drug formulary for the state 

workers' comp system, to take effect on July 1, 2017. 

Beyond the implementation date, little else appears to 

have been decided. However, there are some positive 

early indications in amendments to the legislation that 

have already been approved: 

 The Division of Workers' Compensation is required 

to appoint a committee of six medical experts to make 

recommendations on the new formulary. 
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WORKERSô COMPENSATION 

JUDICIARY  

APPLICATION FOR ASSOCIATE 

MEMBERSHIP  

THE NAWCJ  ASSOCIATE MEMBERSHIP  YEAR IS 12 MONTHS 

FROM YOUR APPLICATIO N MONTH . ASSOCIATE MEMBERSHIP 

DUES ARE $250 PER YEAR. 

 

NAME :________________________________________ 

DATE : ____/____/____ 

FIRM OR BUSINESS: 

______________________________________________ 

______________________________________________ 

PROFESSIONAL ADDRESS: 

______________________________________________ 

______________________________________________ 

PROFESSIONAL E-MAIL : 

______________________________________________ 

ALTERNATE E-MAIL : ___________________________ 

PROFESSIONAL TELEPHONE :  ____________________ 

FAX : _________________________________________ 

HOW DID YOU LEARN ABOUT NAWCJ? 

______________________________________________ 

______________________________________________ 

______________________________________________ 

Mail your application and check to:   

Kathy Shelton, P.O. Box 200, Tallahassee, FL 32302 
850.425.8156; Email: kathy@wci360.com 

 
 

September 2016              NAWCJ - Lex and Verum               Page 17 

 

Continued, Page 18. 

 



Opioid Epidemic, from Page 17. 
 

 Members of the new committee should be "familiar with drug dispensing, prescribing, and evidence-based 

medicine" and may not be "be employed by a drug company or a pharmacy benefit manager.ò
31 

The medical 

committee is required to update the formulary every quarter. 

 The DCW is required to post at least two interim reports "describing the status of the creation of the 

formulary" between July 1, 2016 and implementation of the formulary.
32

 

 At a public hearing held in February, the California representative said that existing formularies being 

considered for adoption (with modification) are the ACOEM, the ODG, the Washington State formulary, and 

California's own Medi-Cal formulary. 
 

CONCLUSION 

 Those of us who labor daily in the Kafkaesque labyrinth of the workers' compensation system see firsthand 

the cost in human misery that is a direct result of arbitrary restrictions that limit the types and amount of care 

available to claimants.  

 While most of us would agree that treatment guidelines can play an important role in helping busy doctors 

make good medical decisions for their patients, we need to inform policy makers on the high costs that 

accompany restrictive closed formularies. 

 Action is being taken to "solve the opioid epidemic" by politicians, business lobbies, and policy makers 

whose main concerns are money and political capital, not the wellbeing of America's workers. With California 

hanging in the balance and restrictive formularies being considered in a dozen other states, those of us who have 

chosen defend the rights of the American worker need to take action as well.  

 We suggest that WILG members encourage their individual state legislatures to reject the wholesale adoption 

of drug formularies promoted by the insurance industry with the sole purpose of containing compensation costs. 

Instead, legislatures should follow the lead of California and appoint commissions led by medical experts to 

craft opioid prescribing guidelines that maintain the integrity of the physician-patient relationship and safeguard 

the rights of injured workers. Such guidelines will also provide the insurance industry with sufficient medical 

evidence to establish predictability of medical costs. 

 In a recent address to the National Governors Association, President Obama rejected a request that he act to 

impose; limits on how many pills physicians can prescribe. While acknowledging the seriousness of the issue, 

the President expressed his belief that reforms developed with bipartisan support at the state level would be 

more effective than those imposed on the states by the federal government.
33

 

 The President's 2017 budget proposal includes nearly $1 billion earmarked to help the states respond to the 

opioid crisis. "States will   receive funds based on the severity of the epidemic and on the strength of their 

strategy to respond to it," the White House says. 
34

 Hence, those legislatures who take the lead in addressing the 

opioid crisis will receive the ancillary benefit of federal financial support. 
 

__________ 

*  Greg Hubachek has practiced in the field of workersô compensation for over two (2) 

decades.  Since 2009, Hubachek has served on the governorôs Workersô Compensation 

Advisory Council as an ñat-largeò appointment.  In his role on the WCAC, Hubachek 

has sought to preserve fairness in the Louisiana Workersô Compensation Act. As a 

result of his experience in the field of workersô compensation, Hubachek has been 

enlisted to provide educational presentations for various organizations, for example, 

the Office of Workersô Compensation Administration,  the Louisiana Association of 

Business & Industry and the Workplace Injury Law & Advocacy Group.  Hubachek is 

a graduate of the University of California, Berkeley and the University of California, 

Hastings College of Law. 

__________ 

*  Endnotes on page 42. 
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 New Report Looks at the Early Data in 25 States to See How Opioid Abuse Reform Efforts are Faring in 

Workers' Compensation Claims 

 In light of the epidemic in deaths caused by prescription opioid overdoses and abuse building since at least the 

1990s, reforms targeting the abuse of opioids for pain management have been taking place for several years 

now, both at the state and federal levels, and the question arises as to how effective these efforts have been so 

far in curtailing this abuse. A new report, ñInterstate Variations in Use of Opioids, 3rd Edition,ò by authors 

Vennela Thumula, Dongchun Wang, and Te-Chun Liu, provides some evidence to assist in answering this 

question. This report examines data from 25 states looking for variations and trends in opioid use and 

prescribing patterns and finds noticeable decreases in prescription opioid use in most of these states, at least in 

the treatment of workers' compensation claimants. 

 The authors of that report examined carrier and payor data for over 330,000 nonsurgical workers' 

compensation claims that had at least seven days of lost time and that received at least one pain medicine 

prescription. The claims followed worker injuries sustained in years 2010 through 2012 and included 

prescriptions through March 2014. The data used represented between 40 and 75 percent of workers' 

compensation claims in each state. In order to achieve a standard measure of both quantity and strength for 

different opioid products, opioid use was measured by the average morphine equivalent amount per claim. 
 

Most Recent Data 

 For claims filed for year 2012, with prescriptions filled through the end of March 2014, the report found that 

between 60 and 80 percent of injured workers with pain medications received opioids in most of the studied 

states, with outlier states at the high end that included Arkansas (86%) and Louisiana (85%) and at the low end 

New Jersey (54%) and Illinois (56%). California was high in the bottom third, coming in at about 67%. 

 During that same time period, the average amount of opioids received per claim ranged from a low of around 

1000 milligrams of morphine equivalent opioids in Missouri to a high of approximately 3400 milligrams in 

Louisiana and New York. As described by the authors, "a morphine equivalent amount of 3400 milligrams per 

claim is equivalent to an injured worker taking a 5-milligram Vicodin tablet every four hours for nearly four 

months continuously." Pennsylvania was almost as high, coming in at over 2800 milligrams per claim. 

California was a distant fourth at about 2000 milligrams per claim, and all other states were distributed 

throughout the 1000s. The authors note that while the three states with the highest dosage amounts per claim 

have enacted reforms to address opioid concerns, the data in this study predates the effective dates of some of 

those reforms. 
 

Comparison to Earlier Data 

 Those numbers only paint a picture of the latter half of the study period, however. Comparing those numbers 

with data from the 2010 claims year, with prescriptions filled through March 31, 2012, the authors found some 

encouraging signs. Most states have experienced decreases in the number of injured workers receiving opioids 

for pain relief. For example, Florida and New York, both states with reform measures that went into effect 

between 2011 and 2013, saw 4% reductions. Conversely, one state, Iowa, saw a 5% increase. California saw no 

appreciable change in the percentage of claims with opioid usage, although it did see a modest 1% decrease in 

the number of claims that had two or more opioid prescriptions. 

Opioid Abuse Reduction Efforts 

in Workers' Compensation 

Claims Examined 
By Roger Rabb  
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 The amount of opioids received by injured workers per 

claim also decreased in most states. Michigan, Oklahoma, and 

Massachusetts each saw decreases between 24 and 31% per 

claim, which translates to more than 500 milligrams less per 

claim on average. The authors noted that each of these states 

had made changes in recent years to curb opioid use, including 

changes to strengthen the effectiveness of state prescription 

drug monitoring programs, for example, by increasing access 

to private payors (Michigan) or requiring real-time reporting 

of scheduled opioids (Oklahoma). Maryland, North Carolina, 

and Texas were close behind with reductions per claim of 

about 20%. California saw a 13% reduction in the morphine 

equivalent amount per claim during this period. Three states, 

Wisconsin, Iowa, and Missouri saw increases in this metric, 

although even with these increases, those three states were 

among the lowest states in the study in morphine equivalent 

amount per claim.  
 

Related Prescription Practices 

 Their data also revealed other tendencies in prescription 

practices, not all of which were consistent from state to state. 

For example, injured workers using opioids were often using 

other drugs like benzodiazepines and muscle relaxants, an 

inherently dangerous practice as all three classes can "have a 

sedating effect and the additive effect could lead to respiratory 

depression." For the most recent two years of the study period, 

concurrent use (within one week) of opioids and muscle 

relaxants was found in about 30 to 45% of opioid-using claims 

in all of the study states, with Florida and Louisiana coming in 

at the high end of that spectrum and Massachusetts, Missouri, 

New Jersey, and Wisconsin at the low end. California was also 

near the top of that list at about 42%. Concomitant with a 

general decrease in opioid use in most states, the authors not 

surprisingly also saw an increase in prescriptions for non-

opioid pain medications in most of the states, although none of 

these increases was greater than about 6%. 

 The authors also found substantial variation in the mix of 

opioids being prescribed, with stronger opioids such as 

oxycodone being favored in some states and comparatively 

weaker opioids such as hydrocodone getting greater use in 

others. For example, oxycodone was prescribed in only 1 to 

2% of claims in California, Illinois, and Texas, while it was 

prescribed in 29% of claims in Massachusetts, although that 

high Massachusetts prescription rate in 2014 still constituted a 

6% reduction from 2012. Connecticut, Minnesota, 

Pennsylvania, and Wisconsin were in the 18-19% range for 

oxycodone prescriptions. 
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Conclusion 

 While the authors of this particular report provide some interesting data about the admittedly early impacts of 

recent reform efforts, they do not focus in detail on the policy factors that might cause the interstate differences 

in the workers' compensation claims data they studied, as that was beyond their intended scope. However, they 

do note, in general terms, factors both within and without the workers' compensation system that probably 

played at least some role in causing the variations, such as different state workers' compensation policies for 

pharmaceuticals, differences among state prescription drug monitoring programs and pain policies, and 

variations in industry practices. But they acknowledge that further research would be necessary to properly 

examine those issues. 

 There is, of course, much more detail to be found in the report than the relatively cursory description provided 

here, and interested readers are encouraged to look at the report to see how their state fares in comparison to 

others. While the data was limited to nonsurgical workers' compensation claims, the findings might be of 

interest not just to workers' compensation policy makers, but to other policy makers or participants interested in 

pharmaceutical abuse reforms. 

 

© Copyright 2016 LexisNexis. All rights reserved. Reprinted with permission. This article originally appeared 

in the LexisNexis Workersô Compensation eNewsletter, www.lexisnexis.com/wcnews. 
__________ 

Roger Rabb, J.D. was born a Navy brat in Washington State. Roger also lived in Florida and California before his family 

settled in Texas. After a stint in the Marines after high school, Roger attended the University of California at Berkeley, 

earning both a B.A. and J.D. Roger currently resides in Eugene, OR, where he does legal research and writing. 
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 I have watched and listened, with great interest, the various personalities, entities, and voices calling for a 

national discussion on the relevancy, need, and direction of our workersô compensation system. I am so very 

proud to be a part of the workersô compensation system and even more so to be a part of this much needed 

national conversation about what I believe to be the most important of all legal processes in our country today. 

 I feel particularly well trained and versed in our workersô compensation system and process to be a part of this 

conversation. I have been involved in work comp since 1983. Since then, I have served as a law clerk to several 

Florida judges of workersô compensation claims, appellate court judges, and Supreme Court justices. I have also 

had the incredible honor and privilege of representing hundreds of Florida injured workers in their quest for 

work comp medical and indemnity benefits as a result of their work related injuries, as well as disability and 

medical benefits under the Social Security and Medicare and Medicaid systems. I have also been blessed with 

the opportunity to represent hundreds of employers, carriers, and third party administrators in defending claims 

made against them for benefits under various state workersô compensation laws. 

 And in addition to these amazing experiences, which have given me the ability to see our workersô 

compensation process from multiple angles, varied interests, and very different perspectives, I have also been 

lucky enough to serve both injured workers and their representatives, as well as employers, carriers, third party 

administrators and their representatives as a mediator, as an expert witness, and as their compliance advisor 

regarding Medicare and Medicaid issues affecting their work comp claim. 

 I have also been intimately involved with state workersô compensation legislation, having been a part of the 

Florida workersô compensation legislative process since 1987, personally involved in the 1989, 1990, 1993, and 

2003 changes. I have also been a part of the national workersô compensation legislative process since 2001, 

especially as it relates to the offset of workersô compensation/social security disability benefits and the setting 

aside of settlement dollars to pay for future medical care related to the work comp illness or injury. 

 With over 30 years of experience, my entire professional career dedicated to all things workersô 

compensation, I have come to not only respect, but admire our work comp system. This doesn't mean that it 

couldn't be better; it can be. But it means I believe it to be an honorable and honest attempt to remedy a wrong, 

to help in a bad situation, to assist put lives back together again, to endeavor to treat an injured individual with 

dignity and respect, to encourage him or her to return to work, to be gainful again, to be able to provide for his 

or her family again. 

 The system is now over 100 years old, covering millions of workers, costing billions of dollars annually. As 

with any system that old and that large and that costly, there will be breakdowns, there will be inequalities, there 

will be unfair results. But generally, the system works. In the overwhelming number of instances where a 

worker is injured in the course and scope of employment, our workersô compensation system adequately 

delivers needed medical and disability benefits to the injured worker at a reasonable cost to the employer. 

 No other workersô compensation system in the world handles the volume ours does. No other country in the 

world delivers anywhere near the amount of medical care and disability benefits as we do every day, every 

week, every month, every year, year after year, sometimes for an entire lifetime. The system works. The process 

works. The integrity of the system and process still works. 

Joining the National 

Conversation on Workersô 

compensation 
 

By Rafael Gonzalez  
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Joining The Conversation, from Page 23. 
 

 Where we have all seen the system and process occasionally break down is 

when either side makes it so that the economics of the system and process 

become unbalanced, too costly, too burdensome, too unfair. Seriously injured 

workers not receiving needed medical care, catastrophically injured workers 

not receiving appropriate disability benefits, employers with excellent injury 

records paying higher and higher work comp insurance premiums, carriers 

forced to pay for extended periods of medical care and indemnity benefits 

without any evidence for such responsibility. 

 At the root of these issues lie two significant factors - advocacy and costs. 

Whether right or wrong, whether appropriate or not, as our society as a 

whole has become more and more disagreeable, more contentious, more 

litigious, and more divided, so has our work comp system. It is undeniable 

that over the last 30 years, our work comp system has gone from an 

administratively handled conflict resolution system to an advocacy driven 

litigation process requiring lawyers, judges, experts, and the costs associated 

with same. In order to reduce or altogether eliminate some of those costs, 

over the last 30 years, we have all seen state legislation across the country 

that reduce benefits to injured workers, limit medical choices and care to 

injured workers, discourage legal representation of injured workers, or 

altogether dismantles the manner in which benefits are provided and 

delivered to injured workers and how conflicts will be decided. 

 When these efforts become too one sided, too unfair, too burdensome, and 

the system only becomes responsive to one side or the other, then systematic 

and foundational gaps begin to appear and become the norm. This only leads 

to further advocacy and growing costs, which for many in the process today 

is where we are at. Many around the country argue that once either labor or 

industry take control of their state work comp law, that the byproduct is an 

erosion of the loser's rights, making that state's workersô compensation law 

either very pro-employee or very pro-employer. In other words, employees 

walk away with undeserved benefits at huge costs to employers, or 

employers pay minuscule amounts in benefits forcing injured workers to 

have to turn to the Social Security and Medicare/Medicaid system for 

benefits. 

Seems to me the answer is balance. It has always seemed to me that our 

system only works when both labor and industry are able to find balance 

within the confines of their specific state law and the dynamics particular to 

that state. It makes sense to reduce the amount of disability benefits to 

something less than 100% of AWW, in order to reduce costs and encourage 

individuals to return to work. It makes no sense to control the injured 

worker's right to choose his or her own physician, as this only will produce 

doubt and mistrust, and ultimately encourages litigation. It makes sense to 

reasonably limit the duration of temporary benefits, as there is then a limit to 

the loss which helps to plan financially. It makes no sense to drastically limit 

such benefits without basing it on what is happening from a medical 

perspective, as it then only encourages seeking differing medical opinions 

and litigating same. 
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Joining The Conversation, from Page 24. 
 

 In order to find balance, both sides must be willing to give and take. Both sides must be willing to take an 

honest look at their law, their current scheme, their present process and system, and be willing to admit that the 

other side of the fence may have a point and may actually be right.  

 Without either an interest or desire to reach across the aisle and be willing to give and take, the law that 

ultimately is produced will be one-sided, will not be trusted, will not be accepted, but will be challenged at 

every step and every angle, which will only lead to more advocacy and more costs. 

 The law must be fair, it must be responsive to both employees and employers; otherwise, it will create social 

chaos, financial havoc, and legal uncertainty. Florida's workersô compensation law is a perfect example of what 

an unbalanced or uneven law can do to its state's employees, employers, and ultimately its economy. Although 

originally sold as a pro-employer law, the 1979 changes to Florida's work comp law turned out to be the most 

pro-employee work comp law passed by any state legislature in the US, providing for 520 weeks of permanent 

partial disability benefits for workers who had sustained an injury resulting in a permanent impairment. Claims 

costs rose rapidly. Insurance premiums also increased substantially. The result was financial havoc. Insurers left 

Florida, refusing to underwrite work comp coverage in such an environment, forcing many to go to the state for 

coverage, thereby paying unimaginable rates for coverage. 

 Although there were legislative attempts to fix the problem in 1983, 1987, 1989, and 1990, none of these 

changes were given the time necessary to bring down costs, reduced claims, or decreased litigation. As a result, 

with a different political party in control of the Governor's Mansion and the Florida Legislature, in 1993, a new 

pro-employer work comp law became effective, reducing the duration of temporary and permanent benefits, 

limiting medical care, and slashing attorney fees. What had been the most pro-employee permanent partial 

disability benefit scheme in the US became the most pro-employer law in the country, reducing benefits from 

520 weeks to 3 weeks for injuries producing a permanent impairment. Claims count dropped immediately. Cost 

reductions continued for years. Insurance premiums lowered by 60%. The result was social chaos. Injured 

workers turned to social security disability, supplemental security income, Medicare, and Medicaid for benefits 

and care, costing all of us billions. 

 And as we have all been reading the last month, the end result is legal uncertainty. With the Florida Supreme 

Court and the First District Court of Appeal declaring several provisions of that 1993 law unconstitutional, we 

are now back to where we started from. This is the byproduct of uneven or unbalanced work comp laws. This is 

what happens when a workersô compensation law is not fair or reasonable, when it doesn't take both sides 

interests into account, when it becomes too one sided, when it aims to protect the interests of one side over the 

other. The answer in my humble opinion, given my many years of involvement in the process, and the varied 

roles I have been able to serve in, is balance. 

 In order for workersô compensation to survive, to remain relevant, to ensure it is viable, to continue to serve 

its noble purpose, to exist as a welcomed and needed component of the public social net, it must be fair, it must 

be reasonable, it must respond to both employees and employers alike, it must protect them both, it must offer 

and provide balance. Without it, it will create social chaos, financial havoc, and legal uncertainty. 
 

__________ 

*  Rafael Gonzalez, Esq. is Vice President of Strategic Solutions at Optum in Tampa, FL. A part of the insurance, medical, 

and disability industry since 1983, he has served as a thought leader on all aspects of liability, workersô compensation, 

social security, Medicare, and Medicaid compliance since 1990. He speaks and writes on mandatory insurer reporting, 

conditional payment resolution, set aside allocations, CMS approval, and MSA and SNT professional administration, as 

well as the interplay and effect of these processes and systems and the Affordable Care Act throughout the country. 

Rafael can be reached at rgonz@tampabay.rr.com or 813.967.7598. 
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Insurers, Regulators Stymied by Federal 

Law on Air Ambulance Service 
 

By Elaine Goodman 

Thursday, August 11, 2016 

 

 Despite a defeat in Congress of an amendment that would have given states greater control over fees charged 

by air ambulance companies, a group of state legislators and regulators who met this summer have renewed 

their determination to tackle the issue. 

 The topic came up during the National Conference of Insurance Legislators summer meeting in Portland, 

Oregon, last month, when NCOIL members gathered with representatives of the National Association of 

Insurance Commissioners for a joint dialogue. 

 NAIC has noted that states have struggled in recent years with air ambulance providers unaffiliated with a 

hospital that refuse to contract with insurance carriers. ñAs such, air ambulances are being called to airlift 

individuals in emergency situations and billing them for out-of-network charges to the tune of tens of thousands 

of dollars,ò NAIC said in an issue brief on the topic. Statesô hands have been tied by the Airline Deregulation 

Act of 1978, which prohibits states from regulating the price, route or service of an air carrier with the intention 

of keeping commercial air travel competitive, NAIC said. 

 During the NCOIL session with NAIC, Julie Mix McPeak, commissioner of the Tennessee Department of 

Commerce and Insurance, said that among 24 air ambulance operators in Florida, none is under contract as an 

in-network provider with an insurance company. In Texas, just one of 22 air ambulance companies has 

contracted with an insurance company, said McPeak, who is NAIC vice president. Workers' compensation 

carriers have long lamented what they consider exorbitant fees charged by air ambulance firms. For NAIC the 

issue has been driven to a large extent by patient complaints about receiving five- or even six-figure bills for air 

ambulance service that their insurance didnôt cover. The practice is known as balance billing. 

 Eric Cioppa, Maineôs insurance superintendent and an NAIC officer, said his office had received a complaint 

from a patient who was balance billed $128,000 for an air ambulance ride. Yet states are basically powerless to 

help, Cioppa said. And preauthorization strategies wonôt help in the emergency situations in which air 

ambulances are summoned, said North Dakota Rep. George Keiser, an NCOIL member. He also noted the 

difficulty of addressing the issue in the absence of an amendment to the Airline Deregulation Act. 

 Keiser, McPeak, Cioppa and Ohio state Sen. Bob Hackett all stressed the urgency of amending the federal law 

to give states some control of air ambulance fees, according to recently released minutes of the NCOIL-NAIC 

session. McPeak said it was a good issue for the organizations to work on together.  

 In April, U.S. Sens. Jon Tester, D-Montana, and John Hoeven, R-North Dakota, proposed an amendment to 

the Federal Aviation Administration Reauthorization Act that would have given states more authority to 

regulate air ambulance service. The proposal quickly died without even getting a vote. 

Tester's communication director told Montana Public Radio that it would take time to educate other members 

of the Senate on the importance of the topic. 
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Air Ambulance, from Page 26. 
 

 Trey Gillespie, assistant vice president of workersô compensation for the 

Property Casualty Insurers Association of America, noted the frustration with the 

issue. ñPeople are butting their heads against the wall for the most part,ò Gillespie 

said on Wednesday. ñThe attitude up to this point (among air ambulance 

companies) is that the state canôt regulate our fees and you canôt tell us what our 

fees are.ò 

 In May, a federal judge in Wyoming threw out the state's fee schedule for air 

ambulance reimbursement rates, saying that administrators of the state workersô 

comp system could not set maximum rates of reimbursement because of the Airline 

Deregulation Act. In a similar case, a federal judge in North Dakota in March ruled 

in favor of an air ambulance company. 

 In a presentation during the NCOIL meeting, Timothy Pickering, chairman of 

government relations and advocacy for the Association of Air Medical Services, 

outlined some of the reasons for the high price of air ambulance service. 

 The companies face a long list of costs, Pickering said, from the helicopter and 

its conversion to an air ambulance, the pilot and medical staffing, hangar 

rental, crew quarters, insurance and administrative expenses. 

 Air ambulances respond without knowing if the patient has the ability to pay, and 

the providers have no control over their volume or payer mix, Pickering said. For 

70% of patients transported, payment is less than cost and is covered by Medicare, 

Medicaid or the patient. That leaves private insurers, who cover about 30% of 

transports, to ñcarry the burdenò for others, according to Pickeringôs presentation. 

 A case study this year by consultant William Bryant with Sierra Health Group 

looked at what would happen in Montana if health insurance carriers paid air 

ambulances at the billed rate, aside from deductibles and co-payments, as a way to 

eliminate large balance billing. The costs of doing so could be covered by a less 

than a 1% increase in insurance premiums, or about $1.70 per month, Bryant 

concluded. 

 

Researcher: Safer Workplaces 

Limit Need for Work Comp 
By Elaine Goodman 

Tuesday, August 9, 2016 

 

 As debate has swirled in recent months around opt-out programs and single-

payer health care systems as alternatives to conventional workersô compensation, a 

University of California, Berkeley, researcher has proposed his own solution. 

 Frank Neuhauser, senior research associate at UC Berkeley's Institute for the 

Study of Societal Issues, said that workersô compensation should be eliminated for 

all but about 10% of workers in the highest-risk jobs. For the other 90% of 

employees, work-related injuries could be treated through their health insurance 

programs. Time off from work due to injuries could be compensated through an 

employeeôs disability insurance, or through newly introduced disability programs, 

he said. 
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Safer Workplaces, from Page 27. 
 

 Workplaces have become substantially safer over the last two decades, Neuhauser said. And for many, the 

chance of getting hurt is greater outside of work than on the job, he noted in an article in Perspectives, a 

magazine published by the International Association of Industrial Accident Boards and Commissions, or 

IAIABC. ñWorkersô compensation is the relic of the early industrial age and does not fit the vast majority of the 

21st century workplace,ò he wrote. 

 Neuhauserôs article appeared in the spring edition of IAIABCôs Perspectives and was followed by vigorous 

responses from others in the magazineôs summer edition, released on July 29. 

 Joachim Breuer, director general of Germanyôs Social Accident Insurance and an IAIABC board member, 

said that Neuhauser doesnôt take into account one of workersô compensationôs primary functions: indemnifying 

employers in the event of workplace accidents. ñ(According to Neuhauser), there is no problem for workers 

because these costs are covered by general disability insurance,ò Breuer wrote. ñHowever, employers might 

find themselves in a different position. After all, why should the disability insurers not take recourse against 

employers?ò 

 Canadian researcher Terry Bogyo said in the magazine that Neuhauserôs proposal would simply shift the cost 

of medical care for injured workers to other payers ð including the injured employees themselves, who in 

many cases would not have wage-replacement benefits.  

 Applicantsô attorney Julius Young, a partner at Boxer Gerson in Oakland, said he had read the article by 

Neuhauser, whom he described as ña provocative and creative guy.ò Young said that in the long term, there will 

likely be interest in merging group health and workersô compensation. But it will take years to see how the 

Affordable Care Act plays out, Young said, and he doesnôt expect Neuhauserôs proposal to gain traction at this 

time. ñHis plan is sort of a non-starter at this point,ò Young said. 

 Also problematic is the idea of having two groups of workers: those covered by workersô comp and those who 

arenôt. Determining who falls into a particular category could be challenging, Young said. Others who have 

argued for an alternative to the conventional workersô compensation systems include the proponents of opt-out 

programs, in which employers create their own benefit plans for injured workers. 

 Eliminating workersô compensation is also of interest to proponents of single-payer health care systems. 

A position paper from the Labor Campaign for Single Payer Healthcare, an effort funded by labor groups and 

union members, argues that injured workers are not receiving prompt, quality medical care under the current 

system. Workers are afraid to report injuries, the group claims, and are using their group health insurance for 

treatment. ñRemoving the involvement of employers and their insurance companies from the provision of 

desperately needed health care to injured and ill workers will vastly improve their access to quality health care,ò 

according to the paper, released following the ProPublica article in October alleging shortcomings in opt-out 

programs. 

 In Colorado, switching to a single-payer health care system will be on the ballot in the November election. 

The single-payer system would replace parts of the workersô comp system, although employers would still need 

to provide indemnity benefits. Officials at Pinnacol Assurance, Colorado's state-chartered carrier, have 

argued against a single-payer system, saying mechanisms to improve workplace safety and speed injured 

employeesô return to work would be lost. 

 
__________ 

The articles on pages 26-28, Insurers, Regulators Stymied by Federal Law on Air Ambulance Service and Researcher: 

Safer Workplaces Limit Need for Work Comp, were originally published on WorkCompCentral.com and are reprinted 

here with permission. The NAWCJ gratefully acknowledges the contributions of WorkCompCentral to the success of 

this publication and the NAWCJ.  
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 Every year we take the time to update The Complete Guide to Medicare Secondary Payer Compliance 

(LexisNexis) and it always forces me to reflect on how much Medicare Secondary Payer (MSP) compliance has 

changed over the years, yet so much stays the same. Yes, we find new issues from time to time, but 

fundamentally it all comes right back to the fact that most people still do not really understand the MSP, courts 

are legislating from the bench to overcome what judges perceive as a mere oversight in verbiage by Congress, 

CMS continues to overreach legal boundaries in its recommendations and the workersô compensation 

community continues to operate out of fear of the unknown. Some would argue that Medicare Set-Asides 

(MSAs) and the CMS approval process have improved, but that is only in the amount of time the process takes. 

Most still do not understand the significance of the review program remaining voluntary and that their 

complaints about the associated costs are avoidable or manageable with that understanding. We have also seen a 

significant increase in the amount of private causes of action for double damages filed over the past two years 

by entities that appear to have taken on the litigation by assignment, yet the outcome will return nothing to the 

Medicare program whatsoever. Here are some of the highlights from the past year and some things to consider 

in the year to come.  
 

Medicare Advantage and MSP Private Cause of Action 

 Medicare Advantage litigation remains challenging as the courts continue to defer to the Third Circuitôs ruling 

in In re Avandia, using Chevron deference to infer MAO recovery rights where the MSP is conflicted or silent. 

By Congress only providing Medicare Advantage Organizations (MAOs) with the powers of the Secretary of 

Health and Human Services in their MSP recovery efforts, it expressly failed to provide access to the same 

provisions of the MSP that allow the United States to pursue a private cause of action for double damages 

should it need to bring litigation to recover MSP debt [see 42 U.S.C.S. § 1395y(b)(2)(B)(iii)]. The Avandia 

court overcame that problem by permitting the MAO to use a second private cause of action found at 42 

U.S.C.S. § 1395y(b)(3)(A), which the Congressional Record offers very little by way of explanation as to who 

Congress intended to use it. If considered in conjunction with MSP provisions that forbid group health plans 

from dropping employees at age 65 and require that they enroll in Medicare, the subsequent private cause of 

action makes sense. It would give the discriminated employee the ability to recover benefits due yet paid by 

Medicare, reimburse the government and then receive a little something for his troubles. One of the first 

reported opinions involving a non-group health scenario brought under this section involved a workersô 

compensation claimant recovering from the employer that refused to make payments for work related medical 

expenses that Medicare ultimately paid, even after the commission ordered the same. But using this section of 

the MSP to overcome what the courts believe to be an oversight on Congressô part has essentially opened the 

door to allow anyone with a financial interest to potentially recover as well.  

 Medicare Advantage plans are provided by private health insurance companies selected under a stringent 

bidding process outlined in the Medicare statute and regulations. Insurers must decide how much they are 

willing to charge per enrollee to provide Medicare benefits on the governmentôs behalf, measured against the 

benchmark set by the government, and are paid a flat capitation rate.  

 

Fifteen Years Since the Patel 

Memo and Medical Secondary 

Payer Issues Continue to Mystify 
 

By: Jennifer C. Jordan, Esq. 
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Patel Memo, from Page 29. 
 

 Because Congress did expressly make MAOs statutory secondary 

payers and provide them the express right to bill enrollees and 

medical providers for reimbursement, it should be assumed that 

Congress intended that bid to include the cost of doing business, 

which would include subrogation efforts since MAOs would not 

have access to the Departments of Treasury and Justice to perform 

its debt collection. The Third Circuit used the bidding process to 

justify assisting MAOs recover, finding that anything the MAO can 

recover that reduces its costs below the benchmark will return 

some portion of that money to the benefit of enrollees which 

indirectly may prevent additional funds from coming out of the 

Medicare trust. But recent litigation in South Florida is proving the 

courtôs justification to be misplaced and that Congress could not 

have possibly intended what is transpiring there. 

 On January 1, 2015, a Medicare Advantage organization, Florida 

Healthcare Plus (FHCP), was forced into receivership by the State 

of Florida. The company was crippled when several employees 

were alleged to be involved in a $25 million dollar Medicare and 

Medicaid fraud scam, enrolling people in the Dominican Republic 

and Nicaragua with fake Florida addresses into the FHCP Medicare 

Advantage plan. Prior to being placed into receivership, one of the 

MAOôs last acts was to ñassignò its MSP debt to an attorney who 

later made several other assignments through various family 

members, finally resting with MSPA Claims I, LLC. MSPA Claims 

I, LLC retains MSP Recovery, LLC, a law firm owned by the 

original assignee attorney, to manage the litigation and maintains a 

wholly owned subsidiary in which it takes in investments from 

litigation finance companies. The agreement with the now defunct 

MAO was an even spilt of the recovery, but because of the 

anticipated double damages, the MAO would be made whole if 

they recovered. The receiver subsequently divested itself of the 

MAOôs half of the recovery so any recoveries made at this point 

will all go to the assignees and various investors and none returned 

to Medicare in any way.  

 Starting in April 2015, opinions started emerging out of the 

Southern District of Florida against many of the large auto insurers 

all stemming from FHCP recovery efforts [MSP Recovery, LLC v. 

Progressive, 2015 U.S. Dist. LEXIS 47784 (S.D. Fla. 4/1/15); 

MSPA Claims I, LLC v. Liberty Mutual Insurance, 2015 U.S. Dist. 

LEXIS 99188 (S.D. Fla. 7/22/15); MSPA Claims I, LLC v. IDS 

Property Casualty Insurance, 2015 U.S. Dist. LEXIS 114574 (S.D. 

Fla. 8/28/15)]. The basis for the claims was that the MAO paid for 

medical services, the Medicare beneficiary had been in an auto 

accident and carried at least the mandatory state PIP limit of 

$10,000 with one of the insurers and therefore the MAO assignee 

was entitled to double damages under the MSP.  
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From Bobôs Cluttered Desk 
http://www.workerscompensation.com/compn

ewsnetwork/from-bobs-cluttered-desk/ 

 

Workersô Comp Insider 
http://www.workerscompinsider.com/ 

 

Maryland Workersô 

Compensation Blog 
http://www.coseklaw.com/blog/ 

 

Wisconsin Workersô 

Compensation Experts 
http://wisworkcompexperts.com/ 

 

Workersô compensation 
http://workers-compensation.blogspot.com/ 
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 Using case law that concluded that only the United States must demonstrate responsibility for reimbursement 

prior to actually bringing a claim, the assignee felt that the act of the MAO making payments, meaning that 

defendants failed to make payment for whatever reason, was sufficient to achieve standing to bring the claims 

and figure the rest out in discovery. Unfortunately for the assignee and its investors, the federal courts have not 

agreed and dismissed most of the case to date on the grounds of subject matter jurisdiction.  

 So MSP Recovery, LLC moved its efforts over to state court and is now seeking class certification [MSP 

Recovery, LLC v. Ocean Harbor Casualty Ins., Case No.: 15-1946 CA 01, Circuit Court for the 11th Judicial 

District in and for Miami-Dade County, Florida). In this case, recovery was sought for one enrollee injured in 

an auto accident that was never reported to the insurer. One ambulance bill however correctly billed to and paid 

by Ocean Harbor. The remaining bills were submitted by the medical providers to the MAO and paid. The 

plaintiff contends that by paying the ambulance bill that the defendant knew or should have known to seek out 

the MAO to make reimbursement and because it did not, owed double the amount paid under the MSP. Despite 

nearly half of the approximately $29,000 demanded showing codes for unrelated treatment, once the demand 

was received by defendant, the remainder of the policy limits were tendered within 30 days. Due again to 

questionable case law, the plaintiffs argue that payment is irrelevant because it is still entitled to double 

damages.  

 In furtherance of its class certification, Plaintiff alleges that it has identified, through ISO and various other 

public records, 3,300 additional FHCP enrollees that carried Ocean Harbor auto insurance that were in accidents 

dating back to 2009 for which it anticipates it is entitled to reimbursement without needing to prove actual 

payments. Furthermore, plaintiff alleges that there are between 35 and 40 more Medical Advantage plans 

authorized in the State of Florida that are also entitled to similar reimbursements from defendant. Due to the 

burden on the courts of bringing these potential thousands of claims individually, plaintiff alleges that this 

would be best handled as a class action. And if successful, plaintiff will then pursue similar suits against every 

other auto insurer in the state, and then move on to other states [see also MSPA Claims 1, LLC v. Allstate 

Property and Casualty Insurance Company, Case No. 16-cv-20443-RNS, ECF No. 49 (S.D. Fla. Jun. 29, 2016), 

Claims v. Direct Gen. Ins. Co., 2016 U.S. Dist. LEXIS 91611  (S.D. Fla. July 14, 2016) (Entered on Docket 

Case No. 16-20901-CIV-GAYLES/TURNOFF), and Claims v. Liberty Mut. Fire Ins. Co., 2016 U.S. Dist. 

LEXIS 91612 (S.D. Fla. July 14, 2016) (Entered on Docket Case No. 16-20271-CIV-GAYLES/TURNOFF), all 

recently remanded back to state court because only state law actions pled, calling into question availability of 

double damages only available under the MSP]. And when it gets to Michigan with its unlimited PIP, things 

could get messy.  

 Unfortunately for the investors, the MSP is not a qui tam statute as Erin Brockovich and Douglas Stalley 

found out years ago and were eventually sanctioned. Furthermore, the MSP is a reimbursement statute, meaning 

that it provides only for the recovery of payments actually made by, or on behalf of, Medicare. The court should 

not permit plaintiff to bring suit on behalf of entities that it does not represent, and is currently suing in other 

courts, for reimbursements that it has not even identified, particularly when the one that it did make a specific 

demand for was allegedly riddled with fraudulent claims for unrelated medical services. Furthermore, plaintiff 

is trying to use a six year statute of limitations as was reflected in early MSP litigation but would not be 

applicable here. One case used limitations from the False Claims Act because the MSP did not have its own, 

which was later rectified by the SMART Act. One other six-year limit previously used was the Federal Claims 

Collection Act, used only because both parties stipulated and not that the court opined on its appropriateness, 

but given that the MAO is not part of the federal government, would not apply here. But we shall have to 

continue to watch this one closely because the hearing for class certification remains ongoing at this time.  

 Another noteworthy private case of action issue that bleeds into these MSPA Claims I, LLC cases is the 

double damages award in Hull v. Home Depot [Case No. 15-148344-CZ, State of Michigan, Circuit Court for 

County of Oakland, Feb. 17. 2016].  
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 The district court followed Estate of McDonald v. 

Indemnity Ins. [2014 U.S. Dist. LEXIS 121902 (Sept. 2, 

2014)], awarding an amount equal to that already 

reimbursed to Medicare in MSP double damages despite 

the conditional payments already being satisfied as the 

court found that the plaintiff was still entitled to its 

reward for recovering on behalf of the government. In 

neither case did the litigation spur the payment as in 

McDonald; the defendant was waiting on the conditional 

payment letter, received three days after the suit was filed 

and paid within days of that, and in Home Depot, the 

defendant withdrew its workersô compensation appeal 

after the MSP action was filed and paid within days of 

that act. Even more disturbing in the Home Depot opinion 

is the fact that the court awarded the full $42,233.16 

reimbursed to both Medicare and Blue Cross whereas the 

portion paid to Medicare and subject to the MSP was 

only $6,813.83. In both cases, the plaintiffs appeared to 

exploit the timing of their filings in order to still seek 

double damages under the MSP and that is the message 

being received by the plaintiffsô bar. In the Ocean Harbor 

case noted above, the demand for reimbursement was 

sent with a 30 day response limit yet the private cause of 

action was filed within days of mailing, however, it was 

not served until after the response time had passed and 

despite the fact that the payment had already been sent. 

Per the bad precedent, plaintiff preserved access to the 

double damages through careful timing and possibly to 

manipulate the system for financial gain.  

 On other fronts, Humana continues to push the 

boundaries of MAO recovery rights, most recently 

bringing a private cause of action for double damages 

against an attorney as a person in receipt of funds from 

the settlement. As a prima facie case, both in the Fourth 

Circuit and for an MAO suing an attorney, defendants 

argued that Avandia should not be followed but the court 

did so anyway and denied the motion to dismiss. This 

case is also worth watching if it progresses because the 

application of Avandia may not be applicable in this case. 

If an MAO may not bring a claim under 42 U.C.S.S. § 

1395y(b)(2)(B)(iii) because it is not the United States, 

then it is questionable as to whether it can even bring a 

private cause of action against a person in receipt of 

primary payment from an applicable plan. That provision 

was specifically added to only that section of the statute 

by the Medicare Modernization Act of 2003, inferring 

that only the United States may bring such an action.  

 

Thanks to our 2016 

NAWCJ 

Judiciary College 

Sponsors: 
 

 

 

 

 

 

 

 

 

 

 
 

 
 

 

 

 

 

 

 

Torrey-Greenberg 
Pennsylvania Workersȭ 

Compensation treatise, as 
published by Thomson-

Reuters. 

 

 

September 2016                 NAWCJ - Lex and Verum            Page 32 

 

Continued, Page 33. 

 



Patel Memo, from Page 32. 
 

 Furthermore, the specific language was added after the double damages reference, a semicolon and a 

conjunction, calling into question if even the United States could bring such a claim for twice the amount owed. 

In the only reported opinion brought against an attorney in this manner, U.S. v. Harris, the United States only 

recovered actual payments plus interest. Hopefully this one will play out differently as the year progresses.  

 And lastly, it is important to note that the saga of Mary Reale continues. Humana Med. Plan, Inc. v. Reale 

[2011 U.S. Dist. LEXIS 8909 (S.D. Cal. Jan. 31, 2011)] was the first reported Medicare Advantage opinion 

finding that only the United States could bring a private cause of action and the MAO only had the powers of 

the Secretary. Humana later dropped that case and sued the primary payer instead, which is still currently on 

appeal [Humana v. Western Heritage, 2015 U.S. Dist. LEXIS 31875 (W.D. Fl., Mar. 16, 2015)]. Meanwhile in 

state court, Mary Reale sought a declaratory judgment challenging Humanaôs recovery rights under Florida 

subrogation and collateral source statutes in order to facilitate the release of her settlement money from 2009 

that is still sitting in escrow. In October 2012, the court found that state subrogation law applied and 

apportioned the total settlement to reflect that Mrs. Reale received a third of the full value of her claim and 

reduced Humanaôs recovery to $3,685.03 after further adjusting for procurement costs. Humana appealed and 

on December 2, 2015, the circuit court opinion was vacated and remanded to be dismissed for lack of subject 

matter jurisdiction [Humana Med. Plan, Inc. v. Reale, 2015 Fla. App. LEXIS 17999 (Dec. 15, 2015)]. One of 

the interesting issues in the motion was Humanaôs contention that she failed to exhaust administrative remedies. 

It seems somewhat disingenuous of an MAO that generally files suit itself without extending a proper appeal 

under the Medicare Act to be claiming that as a reason to dismiss the action. Regardless, this case is also 

currently on appeal with a decision expected in late summer 2016. It will be interesting to see how much more 

state and federal court resources we can expend resolving this single $20,000 overpayment made over seven 

years ago. 
 

MSAs and Their Roll in the Big Picture 

 As the workersô compensation industry embarks upon a national conversation regarding the future of workersô 

compensation, I canôt help but contemplate the role that Medicare has played in emphasizing the need for 

reform. Since CMS released the Patel Memo in 2001 and began actively enforcing the Medicare Secondary 

Payer Act, claim related medical expenses became much more visible in general. Because we were suddenly 

projecting future medical expenses at settlement out for life rather than maybe five years, as was a common 

practice, insurers and employers became more sensitive to medical necessity and frequency. Where once 

adjusters were quick to pay bills without question, they now look at high dollar bills with an eye towards 

owning that treatment for life of the claimant, not just duration of the claim. With the amazing ease that 

information can be gathered via the internet, absolute deference to treating physicians is declining and treatment 

called into question more frequently. But despite the increasing awareness, costs continue to rise and benefits 

expand. 

 What is interesting about the national conversation is that the broken workersô compensation system is 

reflected in every MSA. Many believe MSAs are driving costs higher, but CMS is simply piggybacking off of 

the existing legal obligations under the various statesô workersô compensation laws. If medical treatment is 

provided by state law, then Medicare is forever excluded from making related payments and with most states 

providing lifetime medical benefits, that adds up. Therefore, if the state law, or its application by the state 

administrators, is slighted in favor of claimants and the employer/insurer wants to settlement claims, then that 

bias projects forward for life. States with no fee schedules have higher MSAs. States with no medical controls 

have MSAs with greater frequencies and questionable yet irrefutable treatment recommendations. States 

without pharmacy formularies or that allow physician dispensing have MSAs with high drug costs. If we cannot 

prove malingering and secondary gain, MSAs reflect those unneeded treatments for life. Presumptions for first 

responders despite extensive comorbidities apply and Medicare is no longer responsible for paying for treatment 

of heart disease for individuals whose lifestyle would have necessitated treatment regardless of their chosen 

occupation. Behind every high MSA is likely a problem with the workersô compensation system.  
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 Now compound that with the voluntary CMS 

WCMSA approval program and the problem gets really 

costly. CMS has created standards for projecting future 

medical expenses for purposes of protecting Medicareôs 

interests, not necessarily those of the settling parties. 

The agencyôs goal is for Medicare to never be in a 

position to resume coverage for treatment of a work 

injury, therefore its process sweeps very broadly and 

attempts to recommend as robust a future medical 

allocation as justifiable. Surgeries that are possible yet 

not probable are included. Surgical calculations are 

made using the most expensive surgical center in each 

state, just in case that is where claimant might go to 

receive treatment. Imaging of stable conditions are 

provided to ensure that nothing has changed. Physical 

therapy is funded just in case a flare up occurs. And 

most egregiously, pharmaceutical drugs are funded 

based upon average wholesale pricing (AWP) despite 

no one paying that rate simply because it is a standard 

pricing methodology that everyone submitting 

WCMSAs for approval and the WCRC contractor can 

publically access equally. When you take everything 

that workersô compensation has allowed to grow out of 

control and then calculate the continuation of those 

same benefits over life expectancy at rates greater than 

the state law requires, the need for reform on all levels 

becomes that more evident.  

 Although MSAs must still reflect the expansive 

benefits provided by state law, they certainly do not 

have to adopt the CMS preferences as well. CMSô goals 

and those of the parties to the settlement are not aligned. 

The parties only need to meet the state law requirements 

when terminating workersô compensation benefits. 

Protection of Medicareôs interests happens 

automatically if the state law is honored and future 

related medical expenses estimated as reasonably as can 

be expected as Medicare is only excluded to the extent 

that another payer is obligated to pay. If the state law 

permits termination of medical benefits by commuting 

the future value in this manner, then that is the end of 

the legal obligation. The federal government does not 

control workersô compensation and the Medicare 

Secondary Payer Act is only triggered if the underlying 

law requires payment of related medical expenses and 

Medicare paid instead. Therefore, state law controls and 

federal preemption is unlikely because the state law 

permitting settlement was not intended to circumvent 

the MSP.  
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 Harold V. Fergus Jr., 75, died August 28, 2016. 

Mr. Fergus was an appellate judge on the 

Pennsylvania Worker's Compensation Appeal 

Board for more than 40 years, including serving 

as chairman for many years. In 2004, he was 

honored with the Irvin Stander Award in workers' 

compensation. This award recognizes the member 

who "has excelled in the practice of law, whose 

dedication to his or her clients, professionalism, 

and regard for colleagues serves as an example to 

others, and who embodies the principle of striving 

mightily while treating colleagues and judges as 

friends." 

 Mr. Fergus graduated from Middlebury College 

with a Bachelor of Arts degree in 1962 and 

University of Pittsburgh School of Law with a 

Juris Doctor degree in 1965. 

 He served in active duty as a captain in the 

U.S. Army at Fort Bliss, Texas, from 1966 to 

1968. He practiced law in Washington County for 

more than 50 years with his brother, Scott, and his 

late father. He actively practiced until his recent 

illness in 2016. In addition to his private practice, 

he was a highly regarded figure in Pennsylvania 

worker's compensation law. 

 Mr. Fergus was a longtime, active local 

politician and served as mayor of East 

Washington from 1972 to 1996.  
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 But rather than simply opting out of the voluntary CMS process, we are instead seeing efforts to change state 

laws to limit lifetime medical benefits or opt-out of the mandatory state system entirely in an effort to control 

long term costs. Georgia, for example, passed legislation in 2013 that capped medical benefits for all non-

catastrophic injuries that occur on or after July 1, 2013, at 400 weeks of coverage. If there is no legal obligation 

for the employer/insurer to pay after week 400, then there is no payer primary to Medicare and no legal 

obligation to fund an MSA based upon the life expectancy of the claimant. If it were viewed that the state 

intentionally legislated medical benefit limits in order to avoid funding MSAs and purposefully circumvent the 

costly ramifications of the Medicare Secondary Payer Act since 2001, then it would be interesting to see what 

position the courts would take because to preempt the Georgia limit in favor of the MSP would mean creating 

medical benefits where none exist under state workersô compensation law and that, too, would violate due 

process.  

 And while I do not agree with the overzealous position CMS has taken towards future medicals, I also do not 

agree with shifting medical costs to Medicare that are the legal or contractual responsibility of others. If these 

Georgia claimants need related treatment after 400 weeks, Medicare 

should not have to pay for it. But an even bigger problem plays out 

for Medicare if the opt-out movement resumes, pending the 

Oklahoma Supreme Court decision in Vasquez v. Dillards. Loosely 

based upon the Texas non-subscription model, opt-out permits an 

employer to create its own employee welfare plan to address 

benefits stemming from industrial accidents outside the state 

system. Employers decide what benefits to exclude, reporting 

restrictions, which doctors may be seen, who will administer the appeal it elects to provide, etc. Although it 

affords an employer the opportunity to truly take care of its employees on its own terms, it also provides ample 

opportunity to deny or terminate benefits at its sole discretion. Absent the state law requiring lifetime medical 

benefits, injured worker benefits can be terminated for whatever reasons are provided in the plan as permitted 

by the opt-out law. They can be limited to a number of weeks or continued employment or anything the 

employer elects. And once the plan terminates benefits for whatever reason, the injured worker may still need 

medical treatment that is no longer the responsibility of the employer.  

 Because Medicare is only excluded from payment to the extent that another entity is responsible, whether by 

law or contract, if the plan terminates benefits for any reason, there is no Medicare exclusion. If no other 

coverage is available, Medicare would become the primary payer. The MSP cannot force an employer to 

provide coverage where no legal obligation exists, therefore MSAs would cease to be necessary. But with 

Medicare already facing the impending depletion of its trust funds and new baby boomers continuing to become 

entitled daily by the thousands, the federal government is not going to take lightly absorption of any additional 

burden of providing Medicare coverage where not originally intended. The problem is that the only way for the 

federal government to force employers to provide lifetime medical benefits absent state law is to federalize 

workersô compensation.  

 As a component of the national conversation, federalization has been discussed and all are in agreement that it 

is not a great idea. Despite the uniformity of having one system across the entire nation with consistent benefits 

and procedures, the federal government has never proven to be a model of efficiency. Take, for example, the 

effect CMS has already had on the workersô compensation industry.  

 But opt-out has its advantages as well. Workersô compensation is regularly used as a political tool, from the 

appointment of adjudicators to the manipulation of state laws to encourage business on the state. Opt-out would 

remove the bias that affects costs and allow the parties closest to the situation to control outcomes. Yet with 

power frequently comes corruption and without an administrative backstop, there would never be any 

guarantees that employers would act with the best interests of their injured employees in mind. Hence the 

problem with the concept.  
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 This same situation essentially exists in Texas but their model works because that state 

has no mandatory workersô compensation system. Any guaranteed benefits an employer 

provides an injured worker is better than he is entitled under the law. Employers who do 

not opt-in to the voluntary state system are subject to tort liability; however, if they 

choose to put together an injured worker benefit plan as a component of their overall 

ERISA based employee benefit plan, then they can limit tort exposure because ERISA 

carries with it the Federal Arbitration Act, allowing employers to adopt a mandatory 

arbitration program. Absent the risk of a runaway jury verdict, the idea of foregoing 

exclusive remedy is more palatable. Proponents claim better medical outcomes and 

lower costs but speculation is that those statistics may be affected by denials, less 

covered conditions and the inability to obtain representation. Regardless, their system 

works because their workers are not losing any benefits they otherwise are entitled to.  

 So opt-out has the potential to work but the hybrid situation created under the 

Oklahoma statute maintains too much of the state system which had led to its 

constitutional challenges. States would have to relinquish control like in Texas in order 

to avoid similar challenges. But that does not resolve our MSA problem so I wouldnôt 

expect to see the story end there. Although not required in Texas or Oklahoma, many 

opt-out employers do adopt injured worker benefits into ERISA plans. ERISA is not 

meant to be used as a workersô compensation plan but can be used when those benefits 

are provided in conjunction with other employee benefits, such as pension and group 

health benefits. It would be an easy fix for the federal government to amend ERISA to 

provide some limits for workersô compensation benefits, such as lifetime medicals when 

appropriate, if provided and incorporated into such a plan. ERISA does not require that 

any employer provide any benefits, it only tells them what to do in certain situations 

when they do offer such benefits. Without occupying the entire field, this could serve as 

a backstop absent total federalization. But we shall see how this plays out. Vasquez is 

expected to be decided during the summer of 2016 and could be instrumental in whether 

states such as South Carolina and Tennessee resume their legislative efforts.  
 

MSAs and Opioids 

 One of the most egregious workersô compensation costs that may have sparked the opt-

out debate is pharmaceutical costs. Since the addition of Medicare Part D prescription 

drug coverage in 2006, MSA costs have spiraled out of control. But the problem is not 

that drugs suddenly needed to be included in MSAs, but rather that MSAs reflect the 

nationôs opioid abuse problem. According to the Morbidity and Mortality Weekly 

Report published by the Centers for Disease Control and Prevention (CDC) on January 

1, 2016, approximately 47,000 deaths in 2014 were related to overdoses from opioid 

pain relievers and heroin, up 6.5% from 2013 [http://goo.gl/3cicJ7]. Prescription opioids 

have quadrupled in sales since 1999 and the United States consumes the vast majority of 

opioids produced in the world. But pharmaceutical companies insisted that opioids were 

safe and physicians only taught to treat acute rather than chronic pain took their word for 

it and legalized addiction was born.  

 As if the workersô compensation industry was not already suffering the consequences 

of the opioid crisis in its daily claims administration, CMS compounds the problem by 

requiring these opioids be funded for life in MSAs if the parties attempt to settle affected 

claims. And this is done with no consideration of the fact that medical evidence does not 

support lifetime use, as opioids were never meant to be used long term.  
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 But after the President of the United States drew national attention to the epidemic in the 2016 State of the 

Union address, change could finally be on the horizon. In March 2016, the CDC published the ñGuideline for 

Prescribing Opioids for Chronic Pain ï United States, 2016ò [D. Dowell, et al. Morbidity and Mortality Weekly 

Reports (MMWR), Centers for Disease Control and Prevention (CDC). March 18, 2016, accessible at: 

http://goo.gl/4SaS17], providing recommendations for the prescribing of opioid pain medication for patients 18 

and older in primary care settings. The recommendations focus on the use 

of opioids in treating pain lasting longer than three months or past the time 

of normal tissue healing, outside of active cancer treatment, palliative care, 

and end-of-life care. The guideline addresses when to initiate or continue 

opioids for chronic pain; opioid selection, dosage, duration, follow-up, and 

discontinuation; and assessing risk and addressing harms of opioid use. 

[https://www.cdc.gov/mmwr/volumes/65/rr/rr6501e1.htm]. 

 From an MSA perspective, CMSô own opioid overutilization policy 

recommends Medicare Part D sponsors lower their safety edits to set red 

flags for beneficiaries taking a 120mg MED daily dose for more than 90 

days and with prescriptions from more than three prescribers/pharmacies. In 

its 2017 Draft Call Letter, CMS is considering further reduction of unsafe 

overutilization of opioids. So if CMS is attempting to reduce opioid utilization from a Medicare coverage 

standpoint, then why do WCMSA approvals still include prescription allocations with Morphine Equivalent 

Dosages exceeding 120 up to 500 per day over the beneficiaryôs entire life expectancy?  For these reasons, 

NAMSAP is trying to work with CMS to institute the following: 
 

1. A hard cap of 90 MED based on CDC guidelines for no more than one month when the WCMSA 

includes a surgical projection; and/or 
 

2. A hard cap of 40 MED for no more than one month, followed by a 10% per week mandatory tapering 

and weaning plan, as recommended by the CDC, until fully weaned from opioids. 
 

  [http://www.namsap.org/page/PressRelease03232016]. 
 

 Unless workersô compensation carriers and employers are permitted by state law to institute similar limits, it 

is unlikely that CMS will consider drug allocations for less than the state workersô compensation law would 

provide in WCMSA approvals. CMS would prefer as robust an allocation as justifiable to push the possibility of 

Medicare needing to resume coverage out into the future as far as possible. But whether CMS adopts an official 

policy or not, it is not unreasonable to lessen the amount of opioids allocated to a reasonable duration, 

particularly if based upon scientific studies or reports such as the one published by the CDC, if the parties are 

willing to forego CMS approval. If workersô compensation creates the addiction, then the employer has an 

obligation to treat or cure it, but there is no legal obligation to assist claimants to continue to endanger their 

lives in perpetuity as CMSô policy currently encourages.  

 Regardless of how long it takes the nation to address the opioid crisis, these recent efforts to reduce utilization 

should impact MSA costs. Because CMS approval is not required, parties to a settlement are free to take other 

actions to ensure that Medicare does not make post-settlement payments that do not involve CMS approval of 

MSAs. Those dollars can be better utilized than placing them in the hands of injured workers and hoping that 

they do the right thing. Professional administration of MSA funds could provide a layer of oversight and take 

steps to monitor for potential overdose. Workersô compensation has been held responsible for death associated 

with related prescription overdoses so it is interesting that insurers are not more concerned about providing 

funds for a lifetime of life threatening levels of dangerous drugs with no oversight, once again demonstrating 

that perceived MSP obligations are overshadowing fundamental principles of risk management.  
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