
 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 
  

 

 

 

 Welcome to the shortest month of the year, Lex & Verum readers. I hope 2017 has been good to you all so far. 

 The name of this month comes from Februa, a purification rite in Roman times (a sort of pre-spring spring 

cleaning festival, if you will).  

 On that note, I’ve been trying to start out the new year with a new project – decluttering. I’m currently making 

my way through The Life-Changing Magic of Tidying Up by Marie Kondo. This book, which describes Ms. 

Kondo’s Kon-Mari method for tidying and organization, contains a lot of ideas sure to provoke strong reactions. 

I won’t get into them all here, but, in a nutshell (spoiler alert): sort objects by category, not room; touch each 

object and ask yourself if it “sparks joy”; if it does, keep it; if it doesn’t, thank the item for its contribution to 

your life and discard. Or, another way to think of it is – with credit – and apologies – to the great Kenny Rogers 

and The Gambler’s “secret to survivin’” – “knowin’ what to throw away and knowin’ what to keep.” 

 My tidying mission remains a work in progress. It’s amazing how many things accumulate in our spaces over 

time, though I’ve found satisfaction and relief in getting rid of objects I don’t use and I have a new perspective 

on organizing the items I keep. There’s a lot more to Ms. Kondo’s method, but, at the end of the day, I’ve found 

that the book is essentially about one thing: decision-making.  

 While it can be a challenging and daunting process at times, choosing a course of action is a core function of 

our lives, professional and otherwise. In our capacity as judges, we can’t lose sight of our duty to base our 

decisions on an impartial evaluation of the evidence and the application of the law to the facts in the cases that 

come before us.  
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The President’s Page, from Page 1.  
 

 This would be a golden opportunity for me to share my notes 

from a lecture on St. Augustine’s theory of free will and decision-

making from my college philosophy class, but, regrettably, I threw 

those out last week.  

 Not a good decision to discard those, evidently.  

 That brings me to my last point on the subject – your decision 

may not always be right. It’s critical, however, to be fair and make 

the best decision you can. We all get reversed at some point. 

 I hope you enjoy this month’s edition of the Lex & Verum. In 

our continuing series of Board profiles, check out “10 Minutes” 

with Judge Michael Alvey of Kentucky, the immediate past 

president of NAWCJ. I have enjoyed working with Judge Alvey 

over the years, and I have learned so much from his leadership and 

wise counsel. He is truly a model for our profession. 

 Later in this issue, you’ll find details on the program for the 

NAWCJ Judicial College, coming up in August. Thanks to Judge 

Bruce Moore of Kansas, who serves as NAWCJ’s Secretary as 

well as the chair of our Curriculum Committee, and Judge Jane 

Rice Williams of Kentucky, who serves on our Board of Directors 

and is the chair of our Conference Committee, and their respective 

committee members, for all of their hard work and dedication in 

making this year’s College the best one yet. 

 We are truly blessed with a fantastic group here at NAWCJ. 

There are a number of ways to get involved the organization, so, 

for further information on membership or opportunities to serve 

on one of our committees, feel free to contact me at 

jennifer.hopens@tdi.texas.gov or 512-804-4033. 

 I wish you all a wonderful February.  
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It’s my pleasure to spotlight four lawyers with McAngus Goudelock & 

Courie (MGC), a regional firm with 13 offices across South Carolina, North 

Carolina, Tennessee, Mississippi and Georgia.  

 Hugh McAngus, located in the firm’s Columbia office, is 

a Founding Member of MGC. He has concentrated his 

practice in the area of workers’ compensation defense for 

more than 30 years. His practice focuses on defending 

complex workers’ compensation claims, catastrophic 

losses, toxic exposure and occupational disease claims, as 

well as mediation. Hugh is recognized by the Supreme Court of South Carolina as a certified 

mediator, and has been actively involved in the development of workers’ compensation law on 

both a state and national level. He has served as president for the South Carolina Self-Insurers 

Association and the South Carolina Defense Trial Attorneys’ Association. He has also served as secretary for 

the Defense Research Institute’s Committee on State and Local Defense Organizations. 

 Hugh received his law degree from the University of South Carolina School of Law and his Bachelor of Arts 

degree from the University of the South. He is a member of the American Bar Association, South Carolina Bar 

Association, Defense Research Institute, South Carolina Defense Trial Attorneys’ Association, South Carolina 

Self-Insurers Association, South Carolina Workers’ Compensation Educational Association and Claims and 

Litigation Management Alliance. Hugh is also a past member of the South Carolina Workers’ Compensation 

Legislative Study Committee. 

 Hugh has been recognized by a number of organizations for his workers’ compensation practice. In 2014, he 

was the South Carolina Defense Trial Attorneys’ Association’s Hemphill Award recipient. The Hemphill 

Award acknowledges distinguished and meritorious conduct or service to the legal profession and/or the public. 

Mr. McAngus was the 16th recipient of the Hemphill Award in the organization’s 46-year history. He has been 

included in The Best Lawyers in America© since 1995 and South Carolina Super Lawyers magazine since 2008. 

In 2012, he was included in Columbia Business Monthly’s Midlands Legal Elite and holds an AV rating by 

Martindale-Hubbell®. 

 Hugh is a proud grandfather to eight grandchildren, with his ninth grandchild due in May. He can be found 

spending time with his wife, children and grandchildren. He is also an avid outdoorsman, and loves to hunt and 

fish. 

Rusty Goudelock is also a Founding Member of MGC. Located in Columbia, he has been 

representing business interests in workers’ compensation and related employment matters 

exclusively for nearly 30 years. Rusty is an active member in key national professional 

organizations devoted to workers’ compensation issues. He has served the Bar and the 

community as President of the South Carolina Workers’ Compensation Educational 

Association, Treasurer of Kids’ Chance of SC and Chair of the SC Bar’s Workers’ 

Compensation Section. He regularly lectures before various organizations on issues related to 

workers’ compensation and employment law. 

Spotlight on Associate Members: 

Reagan Cobb, Mark Davis, J. Russell 

Goudelock, and Hugh McAngus of 

McAngus, Goudelock & Courie 
 

By: Hon. T. Scott Beck 
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Spotlight on Associate Members, from Page 3. 
 

 Rusty received his law degree from the University of South Carolina’s School of Law and his BSBA degree 
from The Citadel. He is a member of the South Carolina Bar Association, where he has served as the Past Chair 
and Board Member of the Workers’ Compensation Section and a member of the Labor and Employment Law 
Section. He is also a member of the South Carolina Defense Trial Attorneys’ Association, South Carolina 
Workers’ Compensation Educational Association, Claims and Litigation Management Alliance and Defense 
Research Institute, where he serves on the committees on Workers’ Compensation Law and Employment Law.  
 In 2012, Rusty was the recipient of the Leadership in Law Award, given by South Carolina Lawyers Weekly. 
The same year, he was recognized with the Lifetime Service Award by the South Carolina Workers’ 
Compensation Educational Association. Rusty has been included in The Best Lawyers in America© since 2005, 
and was recognized as the Workers’ Compensation Law - Employers “Lawyer of the Year” for Columbia, SC 
in 2014. He has also been included in the South Carolina Super Lawyers magazine since 2009. He has also been 
recognized by Columbia Business Monthly’s “Midlands Legal Elite” as the Workers’ Compensation Law Top 
Attorney Vote in 2016. 
 Rusty served in the Army, both active duty and Army National Guard, in the 1980s and 1990s. Today, he is 
involved in supporting the troops by volunteering with the USO South Carolina. He is a former Commissioner 
with the Richland County Airport Commission. An avid pilot, Rusty also dedicates his flying time to Mercy 
Flight and Angel Flight. Rusty is married with three daughters and spends time cheering on the Clemson Tigers 
with his family. He enjoys both inshore and offshore saltwater fishing. 

Regan Cobb has focused on workers’ compensation defense in the firm’s Charleston office 
since 2001. She frequently lectures on workers’ compensation matters to employers, 
insurance carriers and companies locally, statewide and nationally. She earned her law degree 
from the University of South Carolina School of Law and her Bachelor of Arts degree from 
the University of South Carolina Honors College, where she graduated cum laude.  
 Regan is a member of the South Carolina Bar Association, Charleston County Bar 
Association, South Carolina Defense Trial Attorneys’ Association, South Carolina Workers’ 
Compensation Educational Association and Defense Research Institute. She is also a 

Certified Circuit Court Mediator. Regan spends time with her family and their two dogs hanging out by the 
pool. She also enjoys traveling and watching college football. 

Mark Davis has practiced workers’ compensation defense in the firm’s Charleston office 
since 2001. He routinely defends carriers, employers and self-insured companies in the 
hospitality, retail, restaurant, construction, manufacturing, trucking and healthcare industries. 
He is active in local, state and national professional organizations devoted to workers’ 
compensation issues. He has lectured before various national and state organizations 
concerning national trends, return-to-work issues, cost-control, advanced workers’ 
compensation law, trial tactics, multi-state issues and fraud. Mark is particularly interested in 
improving the delivery of legal services through knowledge management and technology.  
 Mark received his law degree from the University of South Carolina School of Law and his 
Bachelor of Arts degree from Furman University. He is a member of the South Carolina Bar Association, 
Charleston County Bar Association, Defense Research Institute, South Carolina Defense Trial Attorneys’ 
Association and South Carolina Workers’ Compensation Educational Association. He serves on the Board of 
Directors for the South Carolina Self-Insurers Association and the Annual Meeting Planning Committee and 
Multi-State Planning Committee for the Workers’ Compensation Institute. Mark is also a Certified Circuit 
Court Mediator. He has been recognized by The Best Lawyers in America© since 2009. 
 Mark is married with a son and daughter. He and his family can be found discovering the waterways of 
Charleston by boat and catching dinner (and grilling it). He also plays the guitar and enjoys running. 
 

__________ 

* Hon. T. Scott Beck is the Chair of the South Carolina Workers’ Compensation Commission and a member of the 

NAWCJ Board. His full biography is on page 39. 
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     2017 ZEHMER 

MOOT COURT 

 

 

SAVE THE DATES!!!!  
 

 

 
  The E. Earle Zehmer National Moot Court 

Competition will be held at the Orlando 

World Center Marriott from August 5th – 7th, 

2017 in Orlando, Florida.  

  This competition affords students the 

opportunity to argue in the preliminary and 

quarterfinal rounds before sitting workers’ 

compensation judiciary from across the 

country. The semi-final rounds are judged by 

retired Judges of Compensation Claims with 

the final round argued before presiding Judges from the First District Court of Appeals of the State of Florida.  

 Most competition expenses are generously covered by the Workers’ Compensation Institute, including travel 

to/from the competition (mileage or reasonable coach airfare for out of state competitors); hotel 

accommodations for two nights; a meal per diem for two days, and copying costs. Please encourage all law 

schools in your state to consider participation and pass along this information to the law school deans and/or 

Moot Court Boards. Should you have any questions about the competition, please direct those to one of the 

following:  

Judge Jennifer Hopens  

jennifer.hopens@tdi.texas.gov 

Jacqueline Steele  

 jsteele@mcconnaughhay.com 

Judge David Langham  

 david.langham@doah.state.fl.us 

Judge Michael Alvey  

 michael.alvey@ky.gov 

Judge James Szablewicz  

 james.szablewicz@workcomp.virginia.gov 
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 Socrates suggested that there were four aspects of being a fine judge: “to hear courteously; to answer wisely; 

to consider soberly; and to decide impartially.” In practice, there is no formula or science to achieving these 

ends. Instead, there is an art to the way in which one presides over their courtroom. This is particularly true as 

judges are called upon to manage high volume dockets, handle self-represented litigants unlearned in courtroom 

procedure and protocol, and adjudicate complex emotionally charged family law cases.  

 When I first came to the bench in 1997, I perceived my new role as a trial judge as requiring me to simply 

“call balls and strikes.” After gaining some experience on the bench, I came to realize that my role as a judge 

perhaps involved more than merely calling balls and strikes, and that essentially the nature of judging is how 

well, how fairly and how reasonably judges exercise discretion. Over time, I came to learn that “exactly what a 

judge should do cannot be fully described by specific formula.”
1
  

 Historically, judges sat back and enforced the strict rules of procedure and afforded counsel on each side the 

leeway to present their cases. The conventional wisdom was that if the process was fair, then through the 

workings of the advocacy system, litigants with the assistance of their counsel would present the necessary 

evidence and arguments, following strict rules of procedure that would then result in a just outcome.  

 The proliferation of self-represented litigants, the focus on domestic violence, new social science and 

jurisprudential approaches to judging including procedural fairness and problem solving courts have helped 

shape the 21st Century judge to be more than just an arbiter of facts and law, but now also a great 

communicator and spokesperson for the judiciary.  

 Former Chief Judge Robert M. Bell of the Maryland Court of Appeals often noted how one perceives a 

system is critically important for the health and effectiveness of that system. The opportunity, day in and day 

out, to impress upon the citizens, whom we serve, what we do, how we do it, and why, is how we earn their 

trust in a branch of government that has precious little in the way of tangible power. In fact, the only real power 

a judiciary has is derived from the people it serves; it results from their trust and confidence in that judiciary. If 

that trust and confidence evaporate, the system is endangered and, indeed, may be mortally wounded.
2
 

 The Court’s acceptance by the community is based on faith and trust – a faith and trust that we will judge and 

decide fairly, that we will treat all with respect and dignity, and that we will uphold our respected positions 

within our community. Confidence in what judges do each day, or in any particular case is less dependent upon 

whether the “right” decision was reached, but more on the process undertaken to reach that decision.
3
 It is in 

this process, that the art and craft of judging lies.  

 In recent years, the concept of “procedural fairness” has evolved as an essential ingredient in how favorably 

the public perceives the judiciary. It is an idea that is concerned with the procedures used by a judge, and not 

the actual outcome. “People are in fact more willing to accept a negative outcome in their case if they feel that 

the decision was arrived at through a fair method.”
4
 Fairness in this regard includes what we say, how we say it, 

whether we afford the parties a reasonable yet full opportunity to be heard, and demonstrate respect for all 

parties, counsel and witnesses involved in the case.  

The Art and Craft of 

Judging: More than Just 

Calling Balls and Strikes 

  

By Hon. Neil Edward Axel* 
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The Art and Craft, from Page 6.  
 

 Even the most seasoned trial judge recognizes that over time 

the nature of judging has changed, and that possibly we can fall 

into bad habits that over the years are reinforced merely by 

repetition. Through continuing judicial education, judges can 

essentially step back and look at not only how they conduct their 

courtrooms, but also share common experiences with their peers 

and learn new best practices. There are many techniques one can 

develop to refine one’s art of judging. One approach is called 

neutral engagement and permits the judge to make decisions 

based upon the merits of the case. By conducting the proceedings 

in an even-handed manner and providing explanations for what 

the judge is doing, the judge can “ensure that the evidence gets 

before them and that the process is neutral”. Used appropriately, 

neutral engagement promotes the elements of procedural fairness 

by affording the parties voice, neutrality, respect and trust.
5
  

 Particularly with self-represented litigants, judges may need to 

obtain critical information in order to make an informed 

decision. This requires judges to at times seek out or gather the 

necessary information by asking neutral questions of the parties 

or witnesses. Judges can ask neutral questions or identical 

questions to each side to ascertain the facts at least as perceived 

by each party. In asking questions, however, the court must 

maintain its neutrality, and must avoid questions that suggest 

skepticism on the part of the judge. Examples of neutral 

questions might include:  

“Give me a little more information about . . .”  

“Help me understand . . . “  

“Give me some specific details about . . . “
6
  

 Once the facts and positions are fully presented to the judge, 

the court must weigh that evidence then decide the matter. In 

making a decision the court should make clear to the parties that 

it has considered the evidence, considered the arguments and 

make its decision in accordance with applicable law. The 

decision should explain the issues considered, the evidence 

presented and how applicable law applied to the facts as found 

by the court. The decision should try to avoid legal jargon and be 

expressed in a way so that all parties will at least understand how 

and why the decision was reached. They may not agree with it, 

but the goal is for each party to leave the courtroom feeling as 

though they had their day in court, and that their positions were 

at least considered by the court.  

 Other techniques that judges can add to their repertoire in order 

to refine their art and craft of judging include:  
 

2016 NAWCJ 
Board of 
Directors 

 
 

Hon. R. Karl Aumann, 2016-18 
 Maryland Workers’ Compensation 

Commission 
 

Hon. T. Scott Beck, 2016-18 
 South Carolina Workers’ Compensation 

Commission 
 

Hon. Melodie Belcher, 2016-18 
 Georgia State Board of Workers’ 

Compensation 
 
 

Hon. LuAnn Haley, 2015-17 
Industrial Commission of Arizona 

 

Hon. Sheral Kellar, 2016-18 
 Louisiana Workforce Commission 
 

Hon. David Langham, 2015-17 
 Florida Office of Judges of 

Compensation Claims 
 

Hon. John J. Lazzara, 2016-18 

Past-President 2008-10 
 Florida Office of Judges of 

Compensation Claims 
 

Hon. Ellen Lorenzen, 2016-18 

Past-President, 2010-12 
 Florida Office of Judges of 

Compensation Claims 
 

Hon. Deneise Turner Lott, 2015-17 
 Mississippi Workers’ Compensation 

Commission 
 

Hon. Frank McKay 2015-17 
 Georgia State Board of Workers’ 

Compensation 
 

Hon. Kenneth Switzer 2015-17 
Tennessee Court of Compensation 

Claims 
 

Hon. David Torrey 2015-17 

Past-President 2012-14 

Pennsylvania Department of Labor 

and Industry 
 

Hon. Jane Rice Williams, 2015-17 
Kentucky Department of Workers’ 

Claims 

 

 

 

 

 

 

• Welcoming the parties by name at the 

commencement of each case e.g. “good 

morning Mr. Jones (Plaintiff); good morning 

Ms. Johnson (Defendant).”  
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The Art and Craft, from Page 7. 

 Further, “judging is a context-driven activity, and one that 

draws to a great degree on processes not fully articulable.”
7
 

The 21st Century trial judge must be a patient listener, a good 

communicator and a fair arbiter. Eye contact, use of plain 

English, and proactive listening have all become important 

skill sets for judges, in addition to the more traditional skill 

sets. In the case of self-represented litigants, can the Court do 

fundamental justice, if because of a litigant’s lack of 

knowledge of evidence or procedure; we don’t have the facts 

upon which to make a decision.  

 Each judge in their individual courtroom projects the face of 

judiciary, with the ability to demonstrate how well our 

government works and how well the judiciary functions in an 

ordered society. Being a judge means “accepting the 

responsibility to represent the justice system at your very best 

– to exhibit patience, tolerance, and understanding.”
8
 There is 

no science to how to do this, only the art that trial judges 

develop throughout their tenure from experience and from 

collaborative learning with one’s peers.  
__________ 

* Judge Axel served on the Maryland District Court from 1997 to 

2013. He was involved in a multitude of committees, councils, 

and boards during his tenure. He earned a B.S. in business 

administration from Syracuse University, and a Juris Doctor from 

The American University. He practiced law for 23 years before 

taking the bench.  

 
Endnotes on page 50.

Interesting 

Workers’ 

Compensation 

Blogs 
Law Professor’s Blog 
http://www.lawprofessorblogs.com/ 

 

Managed Care Matters 
http://www.joepaduda.com/ 

 

Tennessee Court of 

Compensation Claims 
http://tennesseecourtofwcclaims.blogspot.com/ 

 

Workers’ Compensation 
http://workers-compensation.blogspot.com/ 

 

From Bob’s Cluttered Desk 
http://www.workerscompensation.com/compnewsne

twork/from-bobs-cluttered-desk/ 

 

Workers’ Comp Insider 
http://www.workerscompinsider.com/ 

 

Maryland Workers’ 

Compensation Blog 
http://www.coseklaw.com/blog/ 

 

Wisconsin Workers’ 

Compensation Experts 
http://wisworkcompexperts.com/ 

 

Workers’ compensation 
http://workers-compensation.blogspot.com/ 

• When necessary, attempt to use or 

ascertain the correct pronunciation of each 

party’s name.  
 

• At the beginning of the hearing, explain 

the purpose of the proceeding and how the 

hearing will be conducted.  
 

• Create the best time to adjudicate more 

complicated matters. If you are handling a 

high volume docket and an otherwise 

routine matter appears as though it will 

take some considerable amount of time for 

the parties to present their issues, consider 

resetting the matter to another time when 

you can allocate additional time.  
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Judiciary College 2016 

 

 

The Zehmer Moot Court Competition is the 

highlight of WCI and the NAWCJ Judiciary 

College each August. Encourage your alma 

mater or local law school to participate! 

Details on page 5. 

Georgia Chief Administrative Law Judge 

David Imahara talked football with South 

Carolina coach, and former UF Gator, Steve 

Spurrier at NAWCJ Judiciary College 2016. 

Guess who is keynoting in 2017? 

 

Wednesday mornings at the Judiciary College 

get a little more conversational. The classroom 

is set “in-the-round” for greater interaction and 

a more intimate feel.  
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 The significance of opioid dependency is clear to all participants in the field of workers’ compensation. The 

real issue facing the parties is how to deal with this problem. Should an insurer stop paying for the opioids? 

Should a judge determine if the injured worker should remain on opioid medication or enter into some type of 

weaning program? Should lawyers be tasked with creating treatment plans for their clients? 

 In Massachusetts, Governor Charlie Baker announced a new program at the Department of Industrial 

Accidents (DIA) designed to place those decisions in the hands of medical professionals rather than claims 

personnel, attorneys or judges. At a December 8, 2016 press conference, the Governor, along with the 

Secretaries of Health and Human Services and Labor and Workforce Development, described a diversion track 

at the DIA for settled cases where the issue is the continued prescription of opioid medication. Because medical 

rights do not terminate upon settlement, the issue of opioids post settlement has become an increasingly high 

cost factor both in terms of dependency for the injured worker as well as dollars spent by insurers. 

 For almost a year, a joint committee of the Massachusetts Bar Association Workers’ Compensation Section 

and the DIA met to discuss ways to reduce dependency while at the same time reducing costs to the insurer. 

Under the statutory system, the insurer was left with only two choices when overuse or dependency was at 

issue. The insurer could simply stop paying for the medication or it could file with the DIA seeking to 

discontinue payments. In either case, the matter would then proceed to litigation eventually resulting in a 

judicial determination regarding treatment options. While an Impartial Medical Examiner would assist in this 

decision, ultimately it was left to a legal decision regarding medical treatment. 

 Under the new diversion track, the parties must both agree to engage in mediation and a removal from the 

statutory conciliation, conference hearing track. Once the parties agree in writing, the case will be assigned to a 

mediating judge who will bring the parties together to discuss potential treatment options. The insurer will fund 

a medical care coordinator to explore treatment options and to work with the employee throughout the process. 

Options are unlimited but could be as simple as discussions with the prescriber to begin weaning medications. 

Other options include further medical treatment such as physical therapy, psychological therapy, and alternative 

medications either in a comprehensive one-stop program or on an individual basis. For some individuals, an in-

patient detox program may be needed. 

 The job of the mediating judge is to assist the parties in putting together a medically based program upon 

which the parties can agree. The ultimate result will be a written treatment plan and a contractual agreement 

between the parties pursuant to the Act. 

 This unique program seeks to use mediation rather than litigation to assist the injured worker throughout the 

process while at the same time working with the insurer to reduce costs. As Secretary Sudders stated, “care 

coordination is especially important to guide workers to the appropriate treatment and recovery support 

services”. 

 This program is voluntary and fast tracks these cases recognizing the human and economic costs of opioid 

dependency. Ultimately, only time will tell if this program is an appropriate solution to the problem; however, if 

at least one person is able to decrease their dependency on opioid medication, it will be a success. 

How to Help Injured Workers Reduce 

Opioid Dependency 
 

Massachusetts implements new opioid 

diversion track 
By: Deborah G. Kohl, Esq., * 
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Reduce Opioid Dependency, from Page 10.  
 

* Deborah G. Kohl is an attorney concentrating in the 

areas of workers’ compensation and disability law. 

She has been in practice for over 30 years with an 

office in Fall River, MA. She is a graduate of the 

University of Rhode Island and Northeastern 

University School of Law. She is a frequent lecturer 

and author on workers’ compensation law. She is the 

editor of Massachusetts Workers’ Compensation 

Sourcebook and Citator (2013, 2014) (MCLE). She 

is a fellow and Past President of the College of 

Workers’ Compensation Lawyers and has been 

elected as a member of the National Academy of 

Social Insurance (NASI). She has served as Chair of 

the American Association for Justice (AAJ) Workers’ 

Compensation Section and as President of Workers’ 

Injury Law & Advocacy Group (WILG). She 

currently serves as a member of the WILG board and 

as a Vice President of the ABA TIPS Workers’ 

Compensation Section. She is on the Board of the 

Massachusetts Academy of Trial Attorneys (MATA) 

and is the chair of the Massachusetts Bar Association 

Workers’ Compensation Section. 

 

© Copyright 2017 LexisNexis. All rights reserved. This 

article originally appeared in the LexisNexis Workers’ 

Compensation eNewsletter, 

www.lexisnexis.com/wcnews. 

 

 

Thanks to our 2016 

NAWCJ 

Judiciary College 

Sponsors: 
 

 

 

 

 

 

 

 

 

 

 
 

 
 

 

 

 

 

 

 

Torrey-Greenberg 
Pennsylvania Workersȭ 

Compensation treatise, as 
published by Thomson-

Reuters. 
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Mark your calendar! Judiciary 

College 2017  

August 6-9, 2017 

Before School –  

Bring the Kids! 
 



 

 

 

 

 

 

 

 

 

 
 As states across the United States move to adopt statutes that approve 
the use of medical cannabis for treatment of chronic pain and other 
conditions, the issue of accepting medical marijuana as reasonable 
treatment for injured workers is sure to develop in some of our workers’ 
compensation cases. In January of 2017, a committee of the National 
Academies of Sciences, Engineering and Medicine presented nearly 100 
conclusions regarding the effects of cannabis and cannabinoids for 
adults and this study is helpful in identifying the medical conditions 
where marijuana has been found to be an effective treatment. To read 
the full study visit: nationalacademies.org/CannabisHealthEffects. As 28 
states and the District of Columbia now approve medical cannabis, see 
the list of states which have adopted medical cannabis statutes (see the 
list in the box to the right), the workers’ compensation judges in these 
states will be faced with the question as to whether the costs associated 
with medical marijuana prescriptions should be considered a 
compensable medical expense. 
 With regard to allowing medical cannabis as a reasonable and 
necessary medical expense under any state workers’ compensation 
statute, consideration must be given to the potential conflict with federal 
law under the Controlled Substances Act, 21 U.S.CA. at section 812(c), 
where marijuana remains classified as Schedule 1 drug. Despite the 
apparent conflict of laws and issues relating to efficacy of the use of 
medical marijuana for treatment of pain, a number of workers’ 
compensation tribunals have approved reimbursement of injured 
employees for costs associated with the use of medical marijuana. See a 
New Mexico decision on this issue: Lewis v. American General Media, 
355 P.3d 850 (N.M. App. 2015). 
 In Maine, the Workers’ Compensation Board Appellate Division 
decided two cases on August 23, 2016 which approved reimbursement 
for medical marijuana. In Bourgoin v. Twin Rivers Paper Co., LLC, 
Appellate Division, Case No. 16-26 (2016), the court ordered the 
defendant carrier to reimburse the injured worker for the costs of his 
medical marijuana for the treatment of chronic pain. The decision details 
that the claimant had established the use of medical cannabis was a 
reasonable and necessary medical expense for the treatment of his work 
related chronic pain and that all other treatment options had been 
exhausted. The court also rejected the defendant’s argument that federal 
law establishing that it is unlawful to possess marijuana would bar 
recovery for the costs of medical cannabis as reasonable treatment for 
the injured worker. 

Is It High Time Carriers and Employers Pay 

for Medical Cannabis as a 

Reasonable Compensable  

Medical Expense? 
By Hon. LuAnn Haley*  

28 legal Medical 

Marijuana Jurisdictions 
 

1.  Alaska, passed 1998 

2.  Arizona, passed 2010 

3.  Arkansas, passed 2016 

4.  California, passed 1996 

5.  Colorado, passed 2000 

6.  Connecticut, passed 2012 

7.  Delaware, passed 2011 

8.  Florida, passed 2016 

9.  Hawaii, passed 2000 

10. Illinois, passed 2013 

11. Maine, passed 1999 

12. Maryland, passed 2014 

13. Massachusetts, passed 2012 

14. Michigan, passed 2008 

15. Minnesota, passed 2014 

16. Montana, passed 2004 

17. Nevada, passed 2000 

18. New Hampshire, passed 2013 

19. New Jersey, passed 2010 

20. New Mexico, passed 2007 

21. New York, passed 2014 

22. North Dakota, passed 2016 

23. Ohio, passed 2016 

24. Oregon, passed 1998 

25. Pennsylvania, passed 2016 

26. Rhode Island, passed 2006 

27. Vermont, passed 2004 

28. Washington, passed 1998 

 Washington, DC, passed 2010 
 

 Here are the states that also have 

legalized the recreational use of 

Marijuana: Alaska, California, 

Colorado, Oregon, Massachusetts, 

Nevada, and Washington. 
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Is It High Time, from Page 12. 
 

 On the same day in August 2016, the Maine 

Workers’ Compensation Appeal Board also approved 

reimbursement of medical marijuana from a self-

insured employer where there were similar medical 

circumstances for the injured worker as in Bourgoin’s 

claim. See: Gary Noll v. Lepage Bakeries, Inc., 

Appellate Division, Case No. 16-25 (2016). 

 In December 2016, a New Jersey Judge of 

Compensation, the Honorable Ingrid L. French (a 

member of the NAWCJ), found that the petitioner’s 

trial use of medical marijuana was medically 

warranted based on undisputed medical evidence that 

the injured worker was an appropriate candidate for 

the New Jersey medical marijuana program. Judge 

French entered an order requiring the defendant to pay 

for the costs of the medical marijuana program and 

resulting prescriptions. Although this case is not a 

Division level decision and therefore not binding on 

the courts, it is instructive to lawyers and judges who 

may have similar issues in cases they are handling in 

other states. 

 In contrast to the states that have allowed the courts 

to determine the issue of the reimbursement for 

medical cannabis by workers’ compensation carriers, 

Arizona has specifically exempted the carriers from 

reimbursing the costs associated with medical 

marijuana prescriptions in workers’ compensation 

claims. See: Ariz.Rev.Stat.Ann. Section 36-

2814(A)(1)(2015). 

  As medical cannabis gains acceptance as a 

reasonable medical expense by both the legal and 

medical communities, workers’ compensation judges 

will no doubt face questions as to whether the costs of 

treatment should be considered a compensable 

medical expense for the injured worker. 

 Reviewing the reasoning of the judges in the court 

decisions mentioned above from New Mexico, Maine 

and New Jersey, should provide valuable insight to all 

judges who are faced with similar medical issues in 

cases on their docket. 

 
________ 
* Judge Haley is an Administrative Law Judge in Arizona, 

a member of the NAWCJ Board, and Chair of the Lex 

and Verum Committee. Her full biography is on page 44. 
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“Whenever the people are well-informed, they can be trusted with their own government.” 

- Thomas Jefferson  

 With much fanfare, the Oxford Dictionaries announced that the new word for 2016 was “post-truth.” The 

Dictionary defines “post-truth” as “relating to or denoting circumstances in which objective facts are less 

influential in shaping public opinion than appeals to emotion and personal belief.” According to Katherine 

Martin, head of U.S. Dictionaries for Oxford University Press, quoted in The Washington Post,
1
 words selected 

capture the “ethos, mood or preoccupations of that particular year and have lasting potential as a word of 

cultural significance.” 

 Thirty years ago, the National Academy of Social Insurance was founded on the belief that the nation’s 

discussions and debates on the role of social insurance needed to be based on evidence and facts. Indeed, one of 

the very first acts of the Academy’s founding Board was to establish “a clearinghouse to respond to 

misstatements in the press.” We sought then to develop “guides to most of the recurring fallacies.” 

 One of the Academy’s early supporters, then-Senator Daniel Patrick Moynihan, coined a since oft-quoted 

statement that “everyone is entitled to their own opinions, but not to their own facts.” 
 

‘I know I ’m right ’ 

 In the current issue of Scientific American,
2
 Michael Shermer describes a series of experiments by Dartmouth 

College professor Brendan Nyhan and University of Exeter professor Jason Reifler. According to this article, 

the researchers identified a factor they call “the backfire effect, in which corrections 

actually increase misperceptions among the group in question, because it threatens their worldview or self-

concept.” 

 Similarly, Joe Keohane wrote in The Boston Globe:
3 

“In a series of studies in 2005 and 2006, researchers at 

the University of Michigan found that when misinformed people, particularly political partisans, were exposed 

to corrected facts in news stories, they rarely changed their minds. In fact, they often became even more 

strongly set in their beliefs. Facts, they found, were not curing misinformation. Like an underpowered 

antibiotic, facts could actually make misinformation even stronger.” 

 This article also cited a study done in 2000 by James Kuklinski of the University of Illinois at Urbana-

Champaign, in which respondents were asked questions about welfare. “More than half indicated that they were 

confident that their answers were correct — but in fact only 3 percent of the people got more than half of the 

questions right. Perhaps more disturbingly, the ones who were the most confident they were right were by and 

large the ones who knew the least about the topic.” 

 Kuklinski calls this the “I know I’m right” syndrome. “It implies not only that most people will resist 

correcting their factual beliefs,” he wrote, “but also that the very people who most need to correct them will be 

least likely to do so.” 

 This article also referenced a 2007 study by John Sides of George Washington University and Jack Citrin of 

the University of California at Berkeley, which sought to determine “whether providing misled people with 

correct information about the proportion of immigrants in the US population would affect their views on 

immigration. It did not.” 

 

What does a “post-truth” era mean for 

the National Academy of Social 

Insurance? 
 

By: William J. Arnone* 
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Post Truth, from Page 15. 
 

 Finally, a 2006 study by Charles Taber and Milton Lodge at Stony Brook University 

“showed that politically sophisticated thinkers were even less open to new information 

than less sophisticated types. These people may be factually right about 90 percent of 

things, but their confidence makes it nearly impossible to correct the 10 percent on 

which they’re totally wrong. Taber and Lodge found this alarming, because engaged, 

sophisticated thinkers are ‘the very folks on whom democratic theory relies most 

heavily.’” 
 

‘Hit them between the Eyes’ 

 If corrective facts might actually make matters worse, what can we at the Academy 

do to convince people of the error of their beliefs when it comes to such social 

insurance misconceptions as Social Security’s “imminent bankruptcy” and 

“intergenerational transfers from poor children to well-off elders?” 

 Shermer offers the following suggestions: 
 

¶ Keep emotions out of the exchange 

¶ Discuss, don’t attack (no ad hominem and no “ad Hitlerum”) 

¶ Listen carefully and try to articulate the other position accurately 

¶ Show respect 

¶ Acknowledge that you understand why someone might hold that opinion 

¶ Try to show how changing facts does not necessarily mean changing 

worldviews. 
 

And, according to the above-referenced article, “Kuklinski’s welfare study suggested 

that people will actually update their beliefs if you hit them ‘between the eyes’ with 

bluntly presented, objective facts that contradict their preconceived ideas.” 

 The Academy is committed to fostering a climate that encourages robust debate and 

does not impugn the motives of those who disagree over solutions. We must ensure, 

however, that respect for facts remains paramount. Evidence-based discussion of 

public policy is critical to a thriving democracy. 

 A prime example of our approach was the convening of a diverse range of experts 

who helped prepare for our 2016 Annual Policy Conference on Disparate Income, 

Wealth, and Opportunity: Implications for Social Insurance.
4
 This conference 

represented the launching of inequality as the overarching theme and framework of the 

Academy’s policy work in the coming years. Our goal was to establish across-the-

board agreement on the facts about growing inequality in the United States, as well as 

some consensus on its causes. 
 

__________ 
* A founding Member and former Board Member of the National Academy of Social 

Insurance, William J. Arnone is now contributing his expertise in retirement security and 
employee benefits law by serving as Co-Chair of the Academy’s 22nd Annual Policy 
Conference, Beyond the Bad Economy: Jobs, Retirement, Health and Social Insurance. 
Arnone was a Partner in the Business Tax Services practice of Ernst & Young LLP, 
specializing in Employee Financial Education and Counseling. Before joining Ernst & 
Young in 1994, Arnone was a Benefit Consultant and Director of Retirement and Financial 
Planning at Buck Consultants. Prior to that, he served as a Consultant on Older Workers for 
the Florence V. Burden Foundation, as Director of Senior Security Services for the New 
York Department of Aging, and as Executive Director of Helping Aged Needing Direction, 
Inc. 
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 On March 18, 2017, the College of Workers’ Compensation Lawyers (CWCL), a group that includes many of 

our judges from the NAWCJ, will hold its first national symposium in conjunction with the ABA’s Workers’ 

Compensation Midwinter Conference and the College’s annual induction dinner for new fellows. The meeting 

will be held at a beautiful property, Point Hilton Tapatio Cliffs Resort, located in Phoenix Arizona and which 

will provide a sunny setting for this terrific conference.  

 If you want to attend the full ABA midwinter seminar, the programs scheduled for Thursday and Friday 

promise not to disappoint. Bob Wilson will kick of the seminar with a keynote speech and many of our NAWCJ 

judges will be participating in the general session panels. You can see the full schedule and register for the 

seminar at www.ambar.org/midwinter and you can also register for the one day CWCL symposium for the low 

cost of $75.  

 The CWCL’s Inaugural Symposium, Challenges Facing the Future of Worker’s Compensation Practice 

includes programs involving national statistics and as well as a case law update. Our own Judge Torrey will be 

the moderator of the National Case Law Update and will discuss the Nation’s five most significant Workers’ 

Compensation cases and their impact. Also, Judge Haley will be moderating an interesting and timely panel 

regarding Opioid abuse and Medical Marijuana which will include a pain physician, Dr. Leon Ensalada and 

Paul Sighinolfi, from Maine. This is a conference that should not be missed, especially if you are a CWCL 

Fellow. 

 Below you will find the full day schedule and I hope to see you in Arizona! 

 

Challenges Facing the Future of 

Workers’ Compensation Practice 
 

Some of the nation’s most distinguished and knowledgeable workers’ compensation practitioners and 

professionals will share their professional perspectives and opinions about the recent challenges facing 

the practice of workers’ compensation law. While statutory and regulatory edits continue to impact 

employer cost; the quality of injured workers’ benefits; and legal hurdles in proving compensability, 

courts have begun to topple many of these laws and regulations in an attempt to level the playing field. 

Nevertheless, will the “Grand Bargain” survive, or has it become a mere illusion? 

 

Saturday, March 18th 

9:15 - 9:30 a.m. Check in and Late Registration 

 

9:30 - 9:40 a.m. Introduction and Welcome Remarks 

Brad Ingram, Esq., President, College of Workers’ Compensation Lawyers* 

 

 

Invitation to Attend The College of Workers’ 

Compensation Lawyers Inaugural National 

Workers’ Compensation! 
 

 

By: Hon. John J. Lazzara* 
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For more information, email or call Judge Lazzara: 

john,Lazzara@doah.state.fl.us; 850.488.2110 



Challenges Facing the Future, from Page 17 
 

9:40 -10:30 a.m. The Cold Hard Stats: Injury Frequency Rates and Claim Trends 

It is said that there are three kinds of lies: lies, damned lies, and statistics. The phrase has been attributed 

to British MP Benjamin Disraeli. But what trends can we glean from statistics as compared to the facts 

and reality of the application of today’s workers’ compensation laws? As Mark Twain once noted, “Facts 

are stubborn things, but statistics are pliable.” 

 MODERATOR: Brad Ingram, Esq., IL* 

 PANELISTS:  Peter Rousmaniere, Journalist & Consultant on Work Injury Risk, VT  

Richard Thompson, Esq., VP, Claims-Legal, Zenith Ins. Co, FL *  
 

10:30 -11:20 a.m. Viability of Workers ’ Compensation Practice: Can You Make a Living Practicing 

Work Camp Law? 

Some believe that courts are now scrutinizing workers’ compensation attorney fee statutes and rules more 

closely in order to ensure injured workers’ access to court and equal protection rights. Recent Supreme 

Court decisions from Florida, Oklahoma, Pennsylvania and Utah appear to be trending in that direction. 

Many states have instituted alternative dispute resolution systems and analytics as a prerequisite to formal 

litigation. What does this portend for attorneys that practice in this field of law? 

 MODERATOR: Alan Pierce, Esq., MA* 

 PANELISTS: Charles R. Davoli, Esq., Claimant Attorney, LA* 

Jane Lipscomb Stone, Esq., Defense Attorney, TX* 
 

10:20 -11:30am Break 
 

11:30am - 12:20 p.m. National Case Law Update: Nation’s Five Most Significant Recent Workers’ 

Compensation Cases and their Impact on the Practice of Workers’ Compensation Law 

This outstanding panel consisting of an adjudicator, law professor, and an experienced lawyer will discuss 

the legal and practical significance of five recent important court decisions with national implications, 

which might alter the trajectory of how workers’ compensation law is practiced in the near future. 

 MODERATOR/ADJUDICATOR: Hon. David B. Torrey, PA* 

 PANELISTS: Prof. Michael C. Duff, University of Wyoming College of Law* 

R. Burke McLemore,, Esq., PA* 
 

12:20 -1:10 p.m. The Fundamental Discord between Medicine and the Law: Opioid Abuse and the 

Advent of Marijuana  

Pot for chronic pain? Is it high time to substitute pot for opioids? Some experts and recent research say it 

could be an alternative to long-term opioid use and dependency although both are addictive. What will be 

the impact of medical marijuana on workers’ productivity, safety, and drug testing in the workplace? If 

medical marijuana is legalized, states must first reconcile existing workers’ compensation laws to 

accommodate its use and the obstacles posed by federal laws and regulations. Expect some insight from 

this expert panel. 

 MODERATOR: Han. LuAnn Haley, AZ* 

 PANELISTS: Dr. Leon Ensalada, MD, MPH, AZ  

Paul H. Sighinolfi, Esq., Exec. Director, Maine Workers’ Compensation Board * 
 

1:10 -1:15 p.m. Parting Words and Adjournment 
 

*Fellow, College of Workers’ Compensation Lawyers. 
 

__________ 

* Judge Lazzara is the founding President of the NAWCJ. He presides as a Judge of Compensation Claims in 

Tallahassee, Florida. His full biography is on page 45. 
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Concerns Raised About Conflicts of 

Interest in Opioid Comments 
By Elaine Goodman 

Thursday, January 19, 2017 
 

 When letters poured in to the Centers for Disease Control last year regarding a draft version of the agency’s 

opioid prescribing guidelines, many of the letter-writers had ties to drug makers that weren’t disclosed in their 

comments, according to a new report. Of the 158 organizations that submitted formal comments during a 30-

day comment period for the opioid guidelines, 45 received funding from opioid manufacturers, according to 

a research letter in the Journal of the American Medical Association - Internal Medicine. Seventeen of the 

letters from organizations funded by opioid manufacturers, or 38%, did not support the guidelines, the report 

said. 

 Among the 25 comments from organizations funded by other life science companies, only two did not support 

the guidelines. Other life science companies included manufacturers of non-opioid drugs as well as 

biotechnology, medical device or health care companies. And among 64 organizations that received no funding 

from life science companies, including opioid manufacturers, four did not support the guidelines. 

 The CDC didn’t require those submitting comments to disclose their financial ties. The researcher letter 

authors determined the relationships from reviewing public records and the organizations’ websites. “Our 

findings demonstrate that greater transparency is required about the financial relationships between opioid 

manufacturers and patient and professional groups,” concluded the authors, who included Dr. G. Caleb 

Alexander of the Johns Hopkins Bloomberg School of Public Health and Dr. Andrew Kolodny, executive 

director of Physicians for Responsible Opioid Prescribing, or PROP. 

 The CDC opioid prescribing guidelines, released in March, are recommendations for primary care physicians 

treating patients with chronic, non-cancer pain. The guidelines say that non-opioid therapy is preferred for 

chronic pain. If prescribed, opioids should be used at the lowest effective dose, and providers should closely 

monitor patients receiving opioids.  

 The guidelines’ release was hailed by some in the workers’ comp industry as a pivotal moment in the fight 

against opioid overuse. Last month, CDC launched a mobile app intended to help providers use the opioid 

guidelines. Although CDC released the opioid guidelines 10 months ago, the conflict-of-interest issue remains 

important as policy makers take additional action against over-prescribing of opioids, Kolodny said on 

Wednesday. 

 Opioid prescribing plays a key role in the opioid-abuse epidemic, Kolodny said, but any efforts to limit 

prescribing is met with complaints that pain patients’ access to a needed drug will be curtailed. But the 

organizations making those statements are often funded by drug companies, he said. “The issues of conflicts of 

interest and opioid prescribing are very relevant,” said Kolodny, who is also a senior scientist in the Heller 

School for Social Policy and Management at Brandeis University. 

 In addition, Kolodny noted previously that a provision of the Comprehensive Addiction and Recovery Act, 

or CARA, signed into law in July, calls for formation of a pain management task force within two years to 

review federal agencies’ best practices for pain management. 
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Conflicts of Interest, from Page 19. 
 

 The research letter on the CDC opioid guidelines is part of a collection of articles 

on conflicts of interest published this week in JAMA Internal Medicine. 

 Another report in the collection, from Susannah Rose of the Cleveland Clinic and 

coauthors, examines the financial relationships between patient advocacy 

organizations and industry. It concludes that effective steps are needed “to ensure 

that these groups serve their constituents’ interests while minimizing risks of undue 

influence and bias.” “Given the growing ability of PAOs to influence health care 

policy and practice, their financial practices and safeguards demand the same 

degree of scrutiny applied to other key actors in the health care landscape,” the 

authors wrote. 

 In a well-publicized example, the American Pain Foundation, which described 

itself as the nation’s largest organization for pain patients, closed down in 2012 

after an investigative report by ProPublica in The Washington Post detailed its close 

ties to drugmakers. Another research letter in the JAMA Internal Medicine this 

week addresses financial conflicts of interest among doctors who use Twitter to 

comment on medical products and practices. The authors said that at a minimum, 

physicians who are active on Twitter should disclose financial ties in their five-line 

profile biography, possibly with a link to a more complete disclosure. 

 The authors also recommended that doctors on Twitter use the hashtag #FCOI 

when discussing specific products for which they have a financial conflict of 

interest. Policies beyond disclosure should also be considered, they said. 

 

Neurosurgeon Earns Long 

Sentence for Unnecessary 

Spinal Procedures 
 

By Greg Jones 

Thursday, January 12, 2017 
 

 A former neurosurgeon will serve nearly 20 years in prison for a self-dealing 

scheme involving spinal implants that started in California and moved to Michigan. 

 Aria O. Sabit in May 2015 pleaded guilty to four counts of health care fraud, one 

count of conspiracy to commit health care fraud and one count of unlawful 

distribution of a controlled substance. He was sentenced Tuesday to 235 months in 

prison for the fraud scheme that federal prosecutors say bilked $2.8 billion out of 

Medicare, Medicaid and private insurers. 

 Sabit’s criminal conviction stems from allegations relating to procedures 

performed in Michigan, where he relocated in 2011 after leaving California. The 

U.S. Department of Justice is also pursuing a civil action against Sabit for 

performing unnecessary surgeries in California using spinal hardware from a 

distributorship in which he was an owner. Sabit is also a defendant in a separate 

civil whistleblower complaint filed in California accusing him of performing 

unnecessary procedures. 
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Unnecessary Spinal Procedures, from Page 20. 
 

 The U.S. Attorney’s Office for the Eastern District of Michigan said in a statement that the scheme started in 

February 2010, when Sabit was living in Ventura, California, and had privileges at Community Memorial 

Hospital. He was invited to invest in Apex Medical Technologies, which was owned by another neurosurgeon 

and three non-physicians, according to court papers. Apex held itself out as a company in which the investing 

surgeons designed the implants they were using. But Sabit concedes in his plea agreement that the company 

simply repackaged implants purchased from third-party manufacturers. 

 Sabit admits in his plea agreement that Apex was a physician-owned distributorship that paid neurosurgeons 

kickbacks to use spinal implant devices that it supplied. And he said every surgery he performed using Apex 

devices was predicated on illegal kickbacks. “Moreover, incentivized by this illegal kickback arrangement and 

his involvement in the conspiracy, defendant performed medically unnecessary surgeries that caused serious 

bodily injury to at least some of his patients,” the plea agreement says. “Defendant participated in this 

conspiracy while he performed spine surgery at hospitals and surgical centers located in both the Central 

District of California and the Eastern District of Michigan.” 

 Sabit admitted to performing “medically unnecessary spine surgeries” on some of his patients, as well as 

referring patients in California and Michigan for spinal surgeries when they were not medically necessary. He 

also admitted to “over instrumenting” his patients. “Specifically, the financial incentives provided to defendant 

by the Apex co-conspirators and Apex caused defendant to use more Apex spinal implant devices in surgery 

than were medically necessary to treat his patients in order to generate more sales revenue for Apex,” the plea 

agreement says. “Defendant’s performance of medically unnecessary surgeries and his use of medically 

unnecessary Apex spinal implant devices resulted in him causing serious bodily injury to his patients. 

Specifically, at least some of defendant’s patients suffered extreme physical pain, protracted and obvious 

disfigurement, and protracted loss or impairment of the functioning of a body member as a result of defendant 

selecting them for and performing surgery on them.” 

 Court papers say Sabit performed his first California surgery using Apex devices in April 2010. In December 

2010, he resigned his staff privileges at the Ventura hospital, and in March 2011 he moved to Detroit. He 

continued using Apex devices until sometime in August 2012. Although Sabit’s criminal charges focus on 

practices happening after he became an investor in Apex, disciplinary records from the California Medical 

Board indicate problems with his medical reports starting in 2009, shortly after he was first licensed to practice 

medicine in California. 

 The California Medical Board in November 2013 initiated proceedings to revoke his license over allegations 

of negligence, dishonest and corrupt acts, and failure to maintain accurate and adequate records. The Board 

accused Sabit of performing unnecessary fusions without evidence to justify the procedures and documenting 

the performance of fusions that actually were never performed on four patients, starting in 2009. In July 2014, 

the California Medical Board revoked Sabit’s license. The Michigan Board of Medicine cited the California 

action in revoking his license in April 2015. 

 Meanwhile, the resolution of the criminal charges against Sabit allows two separate civil cases to resume. The 

U.S. Department of Justice named Sabit as a defendant in a 2014 lawsuit filed with the U.S. District Court for 

Central California accusing him conspiring to defraud Medicare. And a whistleblower complaint filed in the 

same court by two doctors from Community Memorial Hospital in Ventura accuses him of performing 

unnecessary procedures. 

 Both cases were stayed pending the outcome of the criminal case, according to court records. The DOJ 

complaint says Sabit and co-defendants Adam Pike, John W. Hoffman and Bret Barry operated a physician-

owned distributorship company called Reliance Medical Systems. The department alleges that Reliance created 

Apex Medical Technologies, along with 11 other companies, including: 

Kronos Spinal Technologies. 

Quality Spinal Innovations. 

Spine Design Associates. 
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Unnecessary Spinal Procedures, from Page 21. 
 

Spine Biologics. 

Spine Genesis Industries. 

Spine Matric Technologies. 

Embassy Spinal Technologies. 

Millennium Spinal Technologies. 

Fortress Surgical. 

Vista Spinal Solutions. 

Catalyst Spinal Innovations. 

 The civil complaint, like the criminal case, charges Sabit with performing 

unnecessary procedures because of his financial involvement with the company 

distributing the hardware. The whistleblower complaint alleges Sabit was 

unjustly enriched as a result of payments from Medicare for unnecessary 

surgeries he performed in Ventura. 

 

 __________  

The articles on pages 19-22, Concerns Raised About Conflicts of Interest in Opioid 

Comments and Neurosurgeon Earns Long Sentence for Unnecessary Spinal Procedures 

were originally published on WorkCompCentral.com and are reprinted here with 

permission. The NAWCJ gratefully acknowledges the contributions of 

WorkCompCentral to the success of this publication and the NAWCJ.  

February 2017               NAWCJ - Lex and Verum               Page 22 

 

 

North Carolina Governor Pat McCrory 

Appoints Two Deputy Commissioners 

 

   

 

 Kevin V. Howell and Theodore S. Danchi were 

appointed as Deputy Commissioners in December 

2016.  

 Mr. Howell comes to the Industrial 

Commission from the North Carolina Department 

Natural and Cultural Resources, where he has 

served as General Counsel. Mr. Howell has prior 

experience in both government and private 

practice. He is a summa cum laude graduate of 

North Carolina State University with a B.S. in 
 Biological Sciences and a B.S. in Political Science. He received his Juris 

Doctor from the Campbell University School of Law. 

 Theodore S. “Ted” Danchi joined the Industrial Commission in June 2016 

as General Counsel. He was formerly a partner with the law firm of Stam and 

Danchi, and an associate with Young, Moore, Henderson & Alvis. He 

received his Juris Doctorate from Valparaiso University School of Law. He 

also received a Master of Science from Purdue University, and a Bachelor of 

Science from Valparaiso University. He is a member of the North Carolina 

and Indiana State Bars.  
 



 

 

 

 

 

 

 

L&V:  What is your formal title?  

 

MWA:  Kentucky Workers’ Compensation Board, Chairman. 

 

L&V:  How long have you been at your current position? 

 

MWA:  Since January 5, 2010. 

 

L&V:  Where is your office? 

 

MWA:  Owensboro, Kentucky. 

 

L&V:  How many judges are in your office?   

 

MWA:  In Owensboro it is just one Administrative Law Judge in addition 

to me. 

 

L&V:  How many workers ’ compensation judges are there in your state? 

 

MWA:  Throughout the state we have a total of 16 Administrative Law Judges (we currently have one 

vacancy), and 3 board members. The Kentucky Workers’ Compensation Board is the first level of appeal from 

decisions issued by Administrative Law Judges who serve as the initial trial judges in Kentucky. Board 

decisions are appealable to the Kentucky Court of Appeals, and then to the Kentucky Supreme Court as a matter 

of right. 

 

L&V:  What is your caseload like? 

 

MWA:  The board issues between 250 and 300 decisions annually. An additional sixty to one hundred appeals 

are dismissed or resolved prior to rendering a formal decision. The board also issues rulings on approximately 

five hundred motions annually. 

 

L&V:  Are you required to apply the Rules of Evidence in your hearings and decisions? 

 

MWA:  Yes. 

 

Ten Minutes with  

Hon. Mike Alvey 
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Hon. Mike Alvey, from Page 23. 
 

L&V:  Do you rule from the bench? 

 

MWA:  No. The board conducts few hearings or oral arguments, although we are permitted to do so. Since we 

are not a fact-finding body, the reviews are based upon the evidence from the trial level, and arguments raised 

by the parties. Our review is statutorily limited to determine whether the Administrative Law Judge acted 

without or in excess of his or her powers; whether the order, decision or award was procured by fraud; whether 

the order, decision or award was in conformity with the provisions of the Kentucky Workers’ Compensation 

Act; whether the order, decision or award is clearly erroneous on the basis of the reliable, probative and material 

evidence contained in the record; or, whether the order, decision or award is arbitrary or capricious or 

characterized by abuse or a clearly unwarranted exercise of discretion. 

 

L&V:  What did you do before you became a judge? 

 

MWA:  I was engaged in the private practice of law for over 21years beginnings in May 1988. During that 

period of time 90% of my practice consisted of representing parties in workers’ compensation claims and 

federal coal workers’ pneumoconiosis (black lung) claims.   Of that 90%, in approximately 80% of the cases I 

represented employers or insurers. I additionally handled corporate and estate matters. I also represented a local 

hospital and a small municipality. I additionally served over 20 years as an armor officer in the Kentucky Army 

National Guard. 

 

L&V:  What do you do to relieve the stress of judging? 

 

MWA:  I fish, refinish furniture, attend antique shows and auctions, 

read (mysteries and military history), attend Western Kentucky 

University football and basketball games (Go Tops!!!), and enjoy the 

occasional bourbon (What true Kentuckian doesn’t?). 

 

L&V:  Are you active in the legal community? 

 

MWA:  I have been involved in the workers’ compensation community 

for a number of years. As you know I have served as a board member 

and officer with the NAWCJ. My two years as president of that 

organization were very busy, but also very rewarding. I have had the 

opportunity to work with some truly great people who I consider to be 

some of my closest friends. I was also involved in organizing and 

implementing the Kentucky workers’ compensation centennial celebration this past year. I am also on the board 

of directors for the Kentucky Workers’ Compensation Education Association, and have been honored to be a 

speaker at its annual educational conference for several years. I have also spoken at various other workers’ 

compensation events including the NAWCJ annual judicial college, CompEd of Kentucky, seminars hosted by 

the University of Kentucky, College of Law, and various other entities. I am currently working with one of our 

Court of Appeals judges in drafting a chapter for a Kentucky Workers’ Compensation handbook to be published 

by the University of Kentucky. During the past year, I along with our chief administrative law judge, Robert L. 

Swisher, have been involved in drafting new practice regulations in Kentucky, and in developing and 

implementing a training program for attorneys and insurance professionals for our Litigation Management 

System which is the new online filing system in Kentucky. We have presented various training sessions 

throughout the state, and have a few more to go. 
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Hon. Mike Alvey, from Page 24. 
 

L&V:  Are you active in your community?  

 

MWA:  I have served for a number of years on the advisory council for Western Kentucky University-

Owensboro. I have been chair of that council since 2015. I have also coached numerous youth sports including 

basketball, football and soccer. I have also served as a swim official at the local, high school and collegiate 

level. I am also involved in various activities and functions at Settle Memorial United Methodist Church. I was 

also involved for a number of years in the local Lion’s Club, where I served in various capacities including 

president. We were very involved in community and fundraising projects.  

 

L&V:  Tell us about your family?  

 

MWA:  I have been married to Lynne Stewart Alvey since 1983. She is the administrator of our church. We 

have two grown sons. My oldest, Jamie, is the regional sales manager for a small batch bourbon distillery. My 

youngest, Will, is a ticketing/marketing manager with Churchill Downs (I like to remind Lynne, it is that good 

Methodist upbringing which led them to become a bootlegger and bookie). 

 

L&V:  What are your hobbies? 

 

MWA:  As I said previously, fish, antique, read, watch sporting events, and sip bourbon. 

 

L&V:  What do you see as the value in your association with the NAWCJ? 

 

MWA:  The experience has been invaluable. I was fortunate to attend my first judicial college in 2010, which I 

believe was the second one held. I got to know good folks like John Lazzara, Dave Langham, Bob Cohen, Ellen 

Lorenzen, Dave Torrey, Dave Imahara and others. I learned that although we are guided by different statutory 

schemes, there are lessons learned which are transferrable between jurisdictions. Although a claim may proceed 

differently in Pennsylvania, Texas, Arizona, Florida, Kansas, or Kentucky, there are more similarities than 

differences. All workers’ compensation judges deal with common issues, and it is always nice to learn of 

different trends and alternative methods in dealing with similar situations. My experience with the NAWCJ has 

served to not only strengthen my ability to serve in Kentucky, but has allowed me to reach out to others such as 

being involved with training new adjudicators in Tennessee and participation in the National Conversation. 

 

L&V:  Do you have any words of wisdom you would like to share? 

 

MWA:  While these may not be words of wisdom, this is what I truly believe. As judges we must render 

decisions which provide income, medical and rehabilitation benefits to truly injured workers in a prompt, 

unbiased, fair and equitable manner. We can never lose sight of the fact that every case involves real people 

with real issues which affect their lives. Parties are entitled to a correct ruling based upon the circumstances, 

facts and law affecting the case, not by external forces or biases of the judge. It is imperative for judges to act 

with restraint and to know the law. Finally, and most importantly, always treat the parties with respect.  
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In an important new case -- CIGA v. Burwell, 2017 WL 58821 (C.D. California, January 5, 2017) -- the court 

ruled that the CMS practice of seeking full reimbursement of a medical provider’s single charge -- even where 

some unsegregated portion of that charge relates to services not covered by a workers compensation plan -- was 

improper under the Medicare Secondary Payer Statute (MSP) and its supporting regulations.  

 This new decision, and its larger claims impact, is broken down as follows:  
 

Over-inclusive CMS demands  

 The California Insurance Guarantee Association (CIGA) challenged CMS’s conditional payment claim for 

certain charges unrelated to the underlying workers compensation claim and for which it was not responsible 

under California WC law.  

 Specifically, CIGA’s challenge called into question CMS practices involving situations where a medical 

provider submits a single charge to Medicare for payment that includes multiple diagnosis codes—some 

relating to a covered WC service and some that do not. In those instances, CMS seeks reimbursement for the 

full amount of the charge if there is at least one covered diagnosis code—even if some unsegregated portion of 

the charge is for services not covered under the WC plan.  

 CIGA argued that CMS practice was improper and resulted in over-inclusive conditional payment recovery 

demands. Accordingly, CIGA sought a court ruling against the practice and a permanent injunction barring 

CMS from reapplying its policy to future conditional payment actions against it.  

 CMS moved to dismiss on grounds that CIGA’s claim had been rendered moot since Medicare ultimately 

decided to cease its recovery efforts. Further, CMS argued its interpretation and application of related 

regulations were entitled to legal deference.  
 

Court rejected CMS arguments  

 The court ruled for CIGA—rejecting each of CMS’s arguments and finding that its interpretation of the 

Medicare Secondary Payer statute was contrary to law and not entitled to legal deference.  

 In reaching its decision, the court focused on how the term “item or service” is defined under the MSP with 

respect to CMS recovery rights. In relevant part, 42 C.F.R. 1003.101 defines this phrase as “[a]ny item, device, 

medical supply or service provided to a patient (i) which is listed in an itemized claim for program payment or 

a request for payment….” The court, contrary to CMS’ position, concluded the phrase does not refer to multiple 

treatments just because they appear under one charge—noting the singular form of the phrase. 

 Further, the court stated that whether a WC payer has a “responsibility to make payment” for an “item or 

service” is a matter of state law. On this point, the court noted California law was clear that where a claimant 

receives multiple treatments for multiple conditions, the WC payer is not responsible for the treatments 

unrelated to the industrial accident—at least to the extent such treatments are separable from the related 

treatments. The court found nothing in the MSP making a payer’s repayment obligation an “all or nothing” 

proposition—and commented that CMS pointed to no MSP provision requiring CIGA to reimburse CMS for 

more than what it was otherwise “responsible” for paying.  

 

CMS Recovery Practice 

Ruled Improper under the 

MSP 
 

By: Mark Popolizio, Esq.* 
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CMS Recovery, from Page 26. 
 

 In addition, the court ruled that CMS was not entitled to legal deference in light 

of a specific MSP policy manual provision stating:  

 

 

 

 

 

 

 CMS argued this provision related only to conditional payments for which 

CMS can always seek reimbursement, rather than payments for which 

reimbursement is not expected (or required).  

 However, the court rejected this argument—interpreting the provision as 

contemplating the payment of benefits without reimbursement for a condition 

that is not work-related when furnished concurrently with other services that are 

work-related.  

 On this point, the court further commented that its interpretation was buttressed 

by the deposition testimony of a CMS representative. Specifically, the CMS 

official testified he found this provision “difficult” because it was either 

impractical or impossible to split a single charge containing both work-related 

and nonrelated services. However, he did not necessarily disagree “with the 

actual substance of that [provision].”  

 In light of this testimony, the court declared:  

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 In relation to the ruling, the court emphasized the “limits” of its decision as 

follows:  
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If WC does not pay all of the charges because only a portion of the 

services is compensable, i.e., the patient received services for a 

condition which was not work related concurrently with services 

which were work related, Medicare benefits may be paid to the 

extent that the services are not covered by any other source which 

is primary to Medicare.  
 

[CMS] thus tacitly acknowledged that this provision not only relates 

to reimbursement but that it requires something other than what CMS 

actually does with respect to calculating reimbursements for single 

charges. [CMS] cannot wiggle out of this testimony by submitting a 

subsequent declaration…stating that this provision simply relates to 

conditional payments and not reimbursement, which contradicts [the] 

deposition testimony.  
 

At bottom, it is quite clear that the real reason CMS calculates 

reimbursement demands in the manner that it does is simply because 

it is too difficult to do otherwise, not because that is what is required 

(or even permitted) by any statute, regulation, or policy manual. For 

these reasons, the Court declines to give…deference to [CMS’s] 

interpretation of the implementing regulations.  
 

The Court simply holds that if a single charge contains multiple 

diagnosis codes—some of which relate to a medical condition 

covered by CIGA’s policy and some of which do not—the 

presence of one covered code does not ipso facto make CIGA 

responsible for reimbursing the full amount of the charge. 

Instead, CMS must consider whether the charge can reasonably 

be apportioned between covered and uncovered codes or 

treatments. Upon such consideration, CMS might still conclude 

that apportioning the charge is unreasonable. In addition, even if  
 



CMS Recovery, from Page 27. 
 

 

 

 

 

 

New ammunition for challenging certain conditional 

payment demands  

 Through this ruling, the court has essentially erected a 

significant check on CMS practice of seeking full 

reimbursement for services wholly unrelated to the WC claim 

or the responsibility of the WC payer. This decision is 

particularly significant because, over the past year or so, the 

industry has witnessed CMS increasingly seeking 

reimbursement for services unrelated to the underlying WC 

claim. This practice, as noted by CIGA, has led to over-

inclusive conditional payment claims.  

 Going forward, the decision provides WC payers with a new 

weapon to challenge CMS conditional payment claims. In this 

regard, the claims payer has the initial burden of making a 

prima facie case that CMS reimbursement request is over-

inclusive. Once met, the burden shifts to CMS to justify the 

validity of its claim. Based on the court’s ruling in CIGA, 

claims payers will be better able to challenge CMS 

reimbursement actions in situations where CMS simply seeks 

full recovery on a single charge that contains services 

unrelated to the WC claim. In this sense, the favorable 

decision comes at a pivotal time because it can be used to 

push back against CMS’s growing practice of seeking 

reimbursement on unrelated and other questionable charges. 

 
__________ 

*  Mark Popolizio is vice president of MSP Compliance and Policy 

for ISO Claims Partners. Mark is a regularly featured presenter on 

MSP issues at national seminars and other industry events – and 

has authored numerous national articles addressing several topics 

related to MSP matters, including a yearly chapter in the 

California Bar CLE publication, Special Needs Trusts: Planning, 

Drafting and Administration. Mark is also active with several 

industry groups, including MARC, DRI and NAMSAP. Prior to 

dedicating his professional focus to MSP compliance in 2006, 

Mark practiced workers compensation and liability insurance 

defense for ten years, representing carriers, employers, third-party 

administrators and self-insureds. He is a member of the Florida 

and Connecticut bar. 
 

William Zachry 

Named Sedgwick 

Institute Senior 

Fellow 

 

 The Sedgwick Institute has awarded a 

senior fellowship to risk management 

expert William Zachry. Sedgwick 

established the institute in 2016 as an 

interdisciplinary community of experts 

dedicated to elevating the dialogue around 

issues affecting the risk and benefits 

industry.  

 As a senior fellow of the Sedgwick 

Institute, Zachry will work with Director 

Chris Mandel and Senior Fellow Dr. Rick 

Victor to pursue research and provide 

leadership on industry issues. He will also 

serve as a senior adviser to Sedgwick’s 

workers’ compensation practice group.  

 Zachry is known throughout the risk 

management industry as a champion of 

workers’ compensation reform. He serves 

on the board of the State Compensation 

Insurance Fund, California’s largest 

provider of workers’ compensation 

insurance; Zachry was appointed to the 

board by Gov. Arnold Schwarzenegger in 

2010 and reappointed by Gov. Jerry Brown 

in 2014.  
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the charge should be apportioned, the Court takes 

no position on how CMS should do so (e.g., pro-

rata by covered codes versus uncovered codes, or 

some other method).  
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